MEETING DATE: JANUARY 13, 2014
TO: Members of City Council
FROM: City Council President Keith King

SUBJECT: WORK SESSION AGENDA

The Work Session meeting of the City Council of Colorado Springs is scheduled to
commence on Monday, January 13, 2014, at 1:00 p.m. at City Hall, 107 N. Nevada
Avenue, in Council Chambers.

1. CALL TO ORDER
2. CHANGES TO THE WORK SESSION AGENDA

3. REGULAR MEETING COMMENTS

4. [DECEMBER 9, 2013 WORK SESSION MINUTES]

5. EXECUTIVE SESSION

A. Open Executive Session

1. Jimmie Crow v. City of Colorado Springs| d/b/a Memorial Health System;
Terry L. Huskins; Jeff Johnson; Dr. Patrick Faricy, M.D.; and Michael
Scialdone; Case No. 13-cv-02842-RJB, U.S. District Court for the District
of Colorado

Recommendation of the Civil Action Investigation Committee: authorize
the City to represent the City, Mr. Huskins, Mr. Johnson, Dr. Faricy and
Mr. Scialdone as required by the Colorado Governmental Immunity Act.

2. [Briefing on El Paso County’s recent adoption| of 1041 regulations
pertaining to airports
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The City Attorney’s Office and Airport staff will brief City Council on the
City’'s response to recently adopted El Paso County 1041 regulations
pertaining to airports. Any legal questions that may arise during
discussion of this Open Executive Session item may be discussed in
Closed Executive Session at the Council’s request.

B. Closed Executive Session

1. In accord with City Charter art. Ill, 8 3-60(d) and its incorporated
Colorado Open Meetings Act, C.R.S. § 24-6-402(4)(b) and (e), the City
Council, in Open Session, is to determine whether it will hold a Closed
Executive Session. The issues to be discussed involve: (1) legal advice
and consultation with the City Attorney’s Office regarding a pending
litigation matter; (2) legal advice and consultation with the City Attorney’s
Office related to a regulatory matter discussed in Open Executive
Session, if requested by the City Council; and (3) legal advice,
consultation, and negotiation strategy discussion with the City Attorney’s
Office related to a lease matter that may be subject to negotiation.

The President of Council shall poll the City Councilmembers, and, upon
consent of two-thirds of the members present, may hold a Closed
Executive Session. If consent to the Closed Executive Session is not
given, the item may be discussed in Open Session or withdrawn from
consideration.

STAFF AND APPOINTEE REPORTS

A. |Agenda Planner Review] — Eileen Gonzalez, Council Administrator

B. [Memorial Health System Enterprise Update| - Kara Skinner, Chief Financial

Officer

PRESENTATIONS FOR GENERAL INFORMATION

A.|Update on Status of the I-25/Cimarron Interchange| Design-Build Project —

Dave Lethbridge, Public Works Director and Kathleen Krager, Transportation
Planning Manager

B. [Regional Stormwater Task Force|— Briefing on Results of 2013 Public Survey,

Dave Munger, President, Council of Neighbors and Organizations
(CONO)/Stormwater Task Force Communications Subcommittee

C. Colorado Wildland Fire & Incident Management Academy — Cheryl Dalton,

Liaison Officer



Work Session Meeting
January 13, 2014
Page 3

8. ITEMS FOR INTRODUCTION

A. |A Resolution Reinstating Limitations on Judgments|and Rescinding Portions of
Resolution Nos. 82-89 and 6-99 Pertaining to Damage Limitations set forth in
the Colorado Governmental Immunity Act, C.R.S. § 24-10-101, Et Seq. - Kara
Skinner, Chief Financial Officer; and Michael Sullivan Human Resources
Director; Victoria McColm, Risk Manager

B. |Proposed Ordinances & Resolution|Relating to Council’s Confirmation Process
for Mayoral Appointees

1. An Ordinance Amending Section 201 of Part 2 of Article 2 of Chapter 1 of
the Code of the City of Colorado Springs 2001, as Amended, Pertaining
to the Confirmation Process for Mayoral Appointees — Councilmember
Don Knight and Councilmember Andy Pico

2. An Ordinance Amending Section 303 of Part 3 of Article 2, Chapter 1 of
the Code of the City of Colorado Springs 2001, as Amended, Pertaining
to the Confirmation Process for Mayoral Appointees — Councilmember
Don Knight and Councilmember Andy Pico

3. A Resolution Adopting an Amendment to the "City of Colorado Springs
Rules and Procedures of City Council,” Relating to General Procedures
for Confirmation of Mayoral Appointees - Councilmember Don Knight and
Councilmember Andy Pico

C. [Powerwood No. 7 and Northgate Estates No. 2 Annexation Agreement|- Peter
Wysocki, Planning & Development Director and Larry Larsen, Senior Planner

D. [Amendments to Sections 103, 105 and 705 of Chapter 7|of the Code of the City
of Colorado Springs, 2001, as Amended, Pertaining to Requirements for Human
Service Establishments — Peter Wysocki, Planning & Development Director and
Larry Larsen, Senior Planner

E. [Introduction of Standardized Intergovernmental Agreement|Resolution Format
for CDOT Funded Projects in 2014 -Wynetta Massey, Interim City Attorney and
Public Works Staff

F. lAn Ordinance Amending Section 206[(Possession Of Marijuana) Of Part 2

(Other Dangerous Weapons And Substances) Of Article 7 (Dangerous
Weapons And Substances) Of Chapter 9 (Public Offenses) Of The Code Of The
City Of Colorado Springs 2001, As Amended, Pertaining To Possession Of
Marijuana At Indoor City Facilities, And Providing Penalties For The Violation
Thereof. — Dan Gallagher, Interim Aviation Director, And Pete Carey, Chief Of
Police.
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10.

11.

ITEMS UNDER STUDY

A. [Ordinance Restricting City Council’'s Use of Eminent Domain{ Councilmember
Joel Miller

COUNCILMEMBER REPORTS AND OPEN DISCUSSION

ADJOURN



CITY COUNCIL WORK SESSION MEETING
CITY OF COLORADO SPRINGS
DECEMBER 9, 2013

Present: President King, President Pro Tem Bennett, Councilmembers Collins, Gaebler,
Knight, Martin, Miller, Pico, and Snider. Also present, Chief of Staff Neumann and
Legislative Counsel Massey.

__________ o ——

CALL TO ORDER
City Clerk Johnson called the roll. All Councilmembers were present.
CHANGES TO THE AGENDA

Council Administrator Gonzalez stated agenda item 7-B, Presentation by I-25 Economic
Development Coalition, would be postponed indefinitely.

DECEMBER 10, 2013, REGULAR MEETING COMMENTS

Councilmember Knight stated that he will be calling items 5-B6 and 5-B7 off tomorrow’s
Consent Calendar.

REVIEW OF WORK SESSION MINUTES

The Work Session Minutes of November 20 and November 25, 2013, were approved with

no changes.
EXECUTIVE SESSION

Deputy City Attorney Tom Florczak read the request to enter into Closed Executive
Session. Consensus of Council approved the Closed Executive Session.

STAFF AND APPOINTEE REPORTS
A. Agenda Planner Review
There were no requested changes to the Agenda Planner.
B. ElPaso County Emergency Services Agency 2012 Audit Report
There was no discussion relative to the standard 2012 Audit Report.
PRESENTATIONS FOR GENERAL INFORMATION

A. Colorado Health Foundation Update to City Council

Item 4



City Council Work Session
December 9, 2013

Jon Medved, Colorado Springs Health Foundation Chair, provided a brief
presentation on the Foundation’s background with a status update on their progress,
thus far, on Council’s requested work assignments.

Councilmembers commented on matters relative to the budget and the anticipated
use of funds. It was requested the Foundation ensure that “Preventative Programs”
be included in the mission statement as originally expressed during initial
discussions.

Presentation by I-25 Economic Development Coalition

This item was postponed indefinitely.

8. ITEMS FOR INTRODUCTION

A.

An Ordinance Excluding Certain Property from the Boundaries of the Barnes &
Powers North Business Improvement District

An Ordinance Including Certain Property into the Boundaries of the Barnes &
Powers South Business Improvement District

Carl Schueler, Land Use Review Senior Planner, provided a presentation on the two
related Business Improvement District matters. He stated the two are simply an
exclusion of one square foot of property from one BID and inclusion of that property
into another BID. Mr. Schueler described the plan is to have the first reading on
January 14, 2014, under New Business and, with Council’'s approval, the second
reading would be on January 28, 2014.

Councilmember Knight requested that a letter be sent to Costco to allow an
opportunity to confirm they agree with the intended transaction. Mr. Schueler agreed
to send a letter but stated he could not confirm a response would be received by
January 14™.

Proposed Ordinances & Resolution Relating to Council’'s Confirmation Process for
Mayoral Appointees

Councilmember Knight described the proposed ordinances and resolution. He
stated the desire is to have the first reading in early January and the second reading
at the last meeting in January in order to finalize prior to City Attorney/Chief Legal
Officer Chris Melcher’s departure from his position.

Chief of Staff Neumann responded that Mike Sullivan, Human Resource Director,
was performing background research on best practices, what has worked
successfully for Denver and other cities that have a Strong Mayor form of
government, and should have the research completed within two weeks.

Page 2
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9.

ITEMS UNDER STUDY

There were no items presented for discussion.

10. COUNCILMEMBER REPORTS AND OPEN DISCUSSION

11.

A.

Councilmember Bennett asked what communications with the County have taken
place relative to the City’s emergency services contract. Fire Chief Riley responded
that they have been in negotiations and, at this time, he cannot disclose the nature
of the negotiations. Councilmember Martin wanted to confirm that the collaboration
with the County transpires to ensure seamless transport and continuity of care for
patients.

Councilmember Knight provided comments relative to the 1-25 corridor project. He
suggested the committee consider revising the featured exits to include the exit to
the Colorado Springs Airport and also the Cimarron exit where traffic flows either
east of the freeway towards downtown Colorado Springs or west towards Old
Colorado City and Pikes Peak.

Councilmember Martin described the renovations at City Hall and the local artwork
being procured from students of colleges, universities, and even some elementary
schools, that will be displayed throughout City Hall on a rotational basis. She stated
there will be an art reception in January and the public will be invited to meet the
artists.

Councilmember Martin also informed Council the next LART meeting is scheduled
for January 9™ from 2:30 until 5:30 p.m. in the Pikes Peak Room and stated there
will be three topics of discussion.

Councilmember Snider requested that Council prepare a request to the Mayor
asking to separate the January 16" meeting on City of Champions and Stormwater
issues into two separate meetings. President King agreed this would be his
preference and will prepare a letter to the Mayor asking to separate the meetings.

Councilmember Miller stated he plans to bring forward to Council an item relative to
Council’s powers over eminent domain.

President King described e-mails he had prepared that had been leaked to the
press prematurely and emphasized a need to maintain confidentiality of
Councilmember internal communications.

Councilmember Miller asked about the funding of City of Champions by the City. He
requested a full briefing on the information.

ADJOURN

Council adjourned at 3:38 p.m.
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OFFICE OF THE CITY ATTORNEY

DATE: December 9, 2013
TO: President and Members of City Council
FROM: City Attorney’s Office

SUBJECT: Jimmie Crow v. City of Colorado Springs, d/b/a Memorial Health System; Terry L.
Huskins; Jeff Johnson; Dr. Patrick Faricy, M.D.; and Michael Scialdone; Case
No. 13-cv-02842-RJB, U.S. District Court for the District of Colorado

NATURE OF THE CASE

Plaintiff Crow's complaint against the City, d/b/a Memorial Health System (MHS), is brought
under the Americans With Disabilities Act (ADA), 42 U.S.C § 1983, the Age Discrimination Act,
Title VII, and state law. Crow alleges that the City failed to follow their own policies and
procedures, wrongfully terminated his employment by refusing to process his application for
reasonable accommodation under the ADA, discriminated against him based on age and sex,
and for the City’s determination that he was unable to perform the essential functions of his
position even with accommodations.

Prior to this Complaint, Crow filed charges with the EEOC (alleging the same violations as are in
the complaint) in December, 2012, resulting in his request for the EEOC to issue a Right to Sue
Notice when the EEOC did not conclude its investigation after 180 days had passed. The Right
to Sue Notice was issued July 16, 2013, and Crow’s complaint was subsequently filed October
17, 2013.

COMPLAINT

Crow filed the original complaint against Memorial Health System, Terry Huskins, Jeff Johnson,
Dr. Patrick Faricy, and Michael Scialdone. He then amended his complaint to reflect the
Defendant as the City of Colorado Springs, d/b/a Memorial Health System (other Defendants
remained unchanged). Crow alleges that the City discriminated against him based on his age
and sex, persistently refused to process his application for reasonable accommodation, and
wrongfully terminated him from employment with MHS.

Crow asserts the following claims against MHS:
1. Violation of the Americans With Disabilities Act (ADA), as amended, 42 U.S.C. § 12101,
et. seq.
Violation of the Age Discrimination in Employment Act, 29 U.S.C. §8623(a)(1)
Violation of the Civil Rights Act, Title VII, 42 U.S.C. § 2000e-(2)(a)

Breach of Contract (Employment Agreement)

30 S. Nevada Avenue, Suite 501 » TEL 719-385-5909 FAX 719-385-5535
Mailing Address: Post Office Box 1575 « Colorado Springs, CO 80901-1575
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Crow asserts the following claims against the individually named defendants (Huskins, Faricy,
Johnson, Scialdone):

1. Due Process violation of the Fourteenth Amendment of the U.S. Constitution (42 U.S.C.
§ 1983)

2. Equal Protection violation of the Fourteenth Amendment to the U.S. Constitution (42
U.S.C. § 1983)

Crow seeks back pay, reinstatement or front pay, compensatory damages, consequential
damages, liquidated damages, punitive damages, damages for past and future emotional
distress, pre and post judgment interest, costs and attorney fees, and any other relief to which
he may be entitled.

RECOMMENDATION

The Civil Action Committee® met on December 4, 2013 and voted unanimously in favor of
having the City act as the legal representative of the individually named defendants as required
by the Colorado Governmental Immunity Act, C.R.S. § 24-10-110 and City Code § 1.4.302,
reserving the City’s right to not pay any award of punitive damages. It is recommended,
therefore, that the City Council vote to approve the City’s representation of Terry L. Huskins,
Jeff Johnson, Dr. Patrick Faricy, M.D., and Michael Scialdone in the above-referenced matter,
with a reservation of rights pertaining to punitive damages.

! Pursuant to City Code §1.4.302(C), the Civil Action Committee in this circumstance would consist of the
City Attorney, the Risk Manager, and the head of the affected employee’s department or, more
specifically, the Executive Director of Memorial. Due to recusal for perceived potential conflicts of
interest, the Civil Action Committee consisted of the City Attorney’s designee and the Risk Manager.
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OFFICE OF THE CITY ATTORNEY

WORK SESSION AGENDA ITEM
COUNCIL MEETING DATE: January 13, 2014

To: President and Members of City Council

From: Office of the City Attorney

Date: 1/7/2014

Re: El Paso County 1041 Regulations Relating to Airports

Background

El Paso County recently adopted amendments to its regulations implementing
the Areas and Activities of State Interest Act, C.R.S. § 24-65.1-101 et seq. (“HB 1041"),
to include Site Selection and Expansion of Airports. The effective date of the amended
regulations is March 11, 2014.

In 1974, HB 1041 was enacted to authorize state and local governments to make
land use planning decisions in matters of state interest. HB 1041 allows local
governments, including cities and counties, to identify, designate, and regulate areas
and activities of state interest through a local permitting process. The purpose of HB
1041 is to allow local governments to maintain control over certain development
projects that may also have statewide impacts. A local government’s designation of an
area or activity of state interest triggers the statute’s permitting process. C.R.S. § 24-
65.1-501.

In the summer of 2013, the County designated and adopted its initial regulations
under HB 1041 for the following areas and activities of state interest (Phase I):

1. Efficient Utilization of Municipal and Industrial Water Projects;

2. Site Selection and Construction of Major New Domestic Water and Sewage
Treatment Systems and/or Major Extension of Existing Domestic Water and
Sewage Treatment Systems;

3. Site Selection and Construction of Major Facilities of a Public Utility; and

4. Floodplain Natural Hazard Areas.

In November, the County noticed a public hearing to take place on December 17,
2013, to designate and adopt regulations for the following additional activities of state
interest (Phase II):

30 S. Nevada Avenue, Suite 501 « TEL 719-385-5909 FAX 719-385-5535
Mailing Address: Post Office Box 1575 « Colorado Springs, CO 80901-1575
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1. Site Selection and Expansion of Airports;

2. Site Selection of Arterial Highways and Interchanges and Collector Highways;
and

3. Site Selection of Rapid or Mass Transit Facilities

The City did not receive actual notice of the proposed Phase Il regulations until
November 22, 2013, the Friday before the Thanksgiving holidays and less than 30 days
before the December 17, 2013, public hearing at which the Board of County
Commissioners (“BoCC”) would consider adopting the regulations. Once aware of the
proposed regulations, the City Attorney’s Office and Airport staff worked expeditiously to
review and analyze the regulations and was able to meet with County representatives
only twice for a limited amount of time prior to the public hearing. The consensus at the
conclusion of these meetings was that the item would likely be postponed at the hearing
to allow interested parties — including the Airport Advisory Commission — additional time
to review and comment on the proposed regulations.

At the public hearing on December 17", County staff presented the proposed
regulations for the BoCC’s consideration and adoption along with a few amendments
that were made orally at the hearing. The City submitted written comments (see
Attachment #1) and spoke against adoption of the regulations related to airports in their
original form. After some discussion on the need for additional time to review, analyze,
and possibly further amend the regulations, the BoCC voted unanimously to adopt the
regulations and oral amendments (see Attachment #2). The BoCC delayed the
effective date of the regulations related to airports until March 11, 2014, to allow a
working group to be assembled to further review and analyze the regulations.

Thirty days’ notice is required to place any additional proposed amendments on
the BoCC'’s agenda for public hearing. C.R.S. § 24-65.1-404. All additional proposed
amendments must be drafted and noticed no later than Sunday, February 9, 2014.

The County asked the City to assemble members for a working group to meet
with the County’s working group representatives to review and recommend changes to
the regulations in anticipation of the March 11, 2014, effective date. No date for such a
meeting has been scheduled yet. Airport staff has briefed the Airport Advisory
Commission (“AAC”) on the regulations and recommended that the AAC select a
member to participate in the working group.

Briefing Points

Airport staff concerns and City Attorney’s Office’s comments include the following
key points:

e The regulations are overbroad and outside the County’s jurisdiction as they relate
to the Colorado Springs Airport, and they intrude upon the City’s home rule
authority

e The regulations and permit criteria are highly subjective and impractical
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As drafted, the regulations are vague and inconsistent with other law

Some of the regulations are preempted by federal law

The regulations are duplicative of existing County land use regulations

The regulations may have unintended consequences of stifling business and the
growth of the region

Some of these points are discussed more fully in Attachment #1.
Attachments

#1 December 17, 2013, Letter from City to BoCC regarding Comments on Proposed
Designation of Matters of State Interest Including Additional Activities of State
Interest and Adopting Guidelines and Regulations for Additional Activities of
State Interest of El Paso County

#2 December 20, 2013, Letter and copy of final version of regulations from County

Attorney regarding ElI Paso County Guidelines & Regulations for Areas &
Activities of State Interest; Chapter 7: Site Selection & Expansion of Airports.
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CITY OF COLORADO SPRINGS

December 17, 2013

Board of County Commissioners

El Paso County, Colorado

200 South Cascade Avenue, Suite 100
Colorado Springs, CO 80903-2202

RE: Comments on Proposed Designation of Matters of State Interest
Including Additional Activities of State Interest and Adopting
Guidelines and Regulations for Additional Activities of State Interest
of El Paso County

Dear Commissioners:

The City of Colorado Springs (“City”) wishes to comment on El Paso County’s
proposal to adopt amendments to its regulations implementing the Areas and Activities
of State Interest Act, C.R.S. § 24-65.1-101 et seq. ("HB 1041”"). HB 1041 creates an
important legal tool for the County to regulate the land use impacts of significant
activities and developments constructed within the unincorporated areas of the County.

The City, its staff, and the Airport Advisory Commission have had only a few
weeks to review and analyze the proposed regulations. The City's limited review,
however, has raised several concerns about the proposed regulations discussed below
in this letter. The City’s primary concerns are that the proposed coverage of airport
activities and operations exceeds that statutory grant of authority and the regulations
are vaguely drafted.

No one from the City was invited to consult or coordinate with the County in the
drafting process so that these issues could be considered. Consequently, these
comments explain the basis for the City’s conclusion that HB 1041 does not grant
counties the authority to regulate airports within municipalities, and the proposed
designation and regulations for airports should not be adopted in their current form.

For the reasons further expressed herein, the City recommends that the County
postpone consideration of the proposed regulations for 60-90 days to allow the City, its
staff, the Airport Advisory Commission, and any other interested party to coordinate with
the County in an attempt to resolve the City's concerns and create a workable solution
going forward.

30 S. Nevada Avenue, Suite 501 « TEL 719-385-5909 FAX 719-385-5535
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I Background of HB 1041 and the County’s Proposed Regulations

HB 1041 authorizes counties to regulate activities within their “jurisdiction,” which
is properly interpreted to mean within the unincorporated areas of a county. HB 1041
was enacted in 1974 to address state and local authority with respect to land use
planning in matters of state interest at a time when land use in many areas of Colorado
remained unregulated. The statute encourages local governments, including cities and
counties, to designate listed areas and activities of state interest and to enact
regulations for their administration. C.R.S. § 24-65.1-101(2). A local government’s
designation of an area or activity of state interest triggers the statute’s permitting
process. C.R.S. § 24-65.1-501.

HB 1041 identifies the areas and activities of state interest that a local
government may designate and regulate through a permitting process. C.R.S. §§ 24-
65.1-201, 24-65.1-103 & 24-65.1-104. In the summer of 2013 — nearly 40 years after
HB 1041 was enacted — the County designated and adopted regulations for the
following areas and activities of state interest:

1. Efficient Utilization of Municipal and Industrial Water Projects;

2. Site Selection and Construction of Major New Domestic Water and Sewage
Treatment Systems and/or Major Extension of Existing Domestic Water and
Sewage Treatment Systems;

3. Site Selection and Construction of Major Facilities of a Public Utility; and

4. Floodplain Natural Hazard Areas

The County refers to those designations and regulations as Phase [. Now, in
Phase Il of the HB 1041 process, the County seeks to designate and adopt regulations
for the following additional activities of state interest:

1. Site Selection and Expansion of Airports;

2. Site Selection of Arterial Highways and Interchanges and Collector Highways;
and

3. Site Selection of Rapid or Mass Transit Facilities.

il The County’s Proposed Designation and Regulations for Airports are
Flawed in Several Respects

The County’s proposed HB 1041 designation and regulations for “Site Selection
and Expansion of Airports” as an activity of state interest are flawed in at least the
following ways: (1) they are overbroad and impermissibly attempt to regulate
incorporated areas of the County; (2) they are highly subjective and impractical for the
needs and desires of both the City and the County; (3) as drafted, they are vague, and
thus, appear inconsistent with existing local, state, and federal laws; and (4) they may
be preempted by federal law as it applies to airports and air transportation.
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1. The Proposed Designation and Regulations are Overbroad and QOutside the
County's Jurisdiction

There is no dispute that HB 1041 includes site selection of airports, arterial
highways and interchanges and collector highways, and rapid or mass transit facilities.
Those activities are specifically listed in HB 1041 as activities of state interest. C.R.S. §
24-65.1-203(1)(c)-(e). The County, however, goes beyond those activities by including
“expansion of [existing] airports” in their proposed HB 1041 designation and regulations.
So rather than regulating new airports that might be located in the unincorporated areas
of the County, for which the City acknowledges the County’s authority, the County
regulations, as drafted, would also regulate existing airports located almost entirely
within incorporated cities, such as the Colorado Springs Airport. The County’s inclusion
of “expansion” activities of airports is contrary to HB 1041, which expressly lists only
“site selection of airports” as the appropriate activity of state interest.

With respect to the new categories of activities of state interest, the proposed
regulations would apply to activities “wholly or partially within unincorporated El Paso
County.” Proposed §§ 7.101, 8.101(1) & 9.101(1). We may construe this to mean that
the County recognizes that it can regulate only those components of projects,
development, construction, expansion, operations, and facilities within the
unincorporated areas of the County and not those components located or constructed
wholly within the City. However, as discussed more fully below, the County appears to
believe that the dynamics of air transportation, facilities, and airspace rights allow it to,
in effect, regulate components of airport activities located wholly within incorporated
areas of the County (i.e., within the City). Nothing in HB 1041 or any other law gives the
County jurisdiction to regulate development within City boundaries.

Counties are political subdivisions of the state with only such powers as the state
delegates to them. Bd. of County Comm’rs of the County of Arapahoe v. Denver Bd. of
Water Comm’rs, 718 P.2d 235, 241 (Colo. 1986). HB 1041 authorizes both cities and
counties to designate and regulate only matters of state interest “within ... [their]
jurisdiction ....” C.R.S. § 24-65.1-401(1). HB 1041 does not define “jurisdiction” but
implication and analogy to other land use statutes limits the County’s jurisdiction to
areas and activities within unincorporated areas of the County.

Based upon our initial review of HB 1041 regulations adopted by other Colorado
counties, HB 1041 has been applied consistently with traditional zoning and land use
principles that limit a county’s authority to the “unincorporated territory within the
county:”

“The boards of county commissioners of the respective counties within this
state are authorized to provide for the physical development of the
unincorporated territory within the county and for the zoning of all or any
part of such unincorporated territory in the manner provided in this part 1.”

C.R.S. §§ 30-28-102 (emphasis added). See also C.R.S. § 30-28-101(12) (defining
“unincorporated territory” as “situated outside of cities and towns, so that, when used in
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connection with ‘territory’, ‘areas’, or the like, it covers, includes, and relates to territory
or areas which are not within the boundaries of any city or town”); C.R.S. § 30-28-
133(1) (mandating that counties adopt subdivision regulations “for all land within the
unincorporated areas of the county”); C.R.S. § 30-28-106(2)(a) & (b) (authorizing
counties to develop a regional master plan, “but no such plan shall be effective within
the boundaries of any incorporated municipality within the region unless such plan is
adopted by the governing body of the municipality....”); C.R.S. § 30-15-401(11)(a)(ll)
(allowing counties that have obtained municipal separate storm sewer system permits to
adopt storm water ordinances applicable to “any property located within the
unincorporated portion of the county”).

When the state legislature intends to give counties jurisdiction within incorporated
areas, it expressly states so. For example, the statute requiring counties to establish
public health agencies states that such agencies will have jurisdiction “over all municipal
corporations within the territorial limits of the county” unless the municipal corporation
maintains its own health agency. C.R.S. § 25-1-506(1). See also C.R.S. § 30-20-504
(allowing a county to establish public improvement districts partially or wholly within
municipal boundaries only if the municipality consents). HB 1041 contains no such
grant of authority to counties.

The County’s proposed regulation may also violate the City's Home Rule
authority over zoning and land use. Zoning is generally held to be a matter of “local
concern” over which a “home rule” city such as the City has authority granted by the
Colorado Constitution. See City of Colorado Springs v. Securcare Self Storage,10 P.3d
1244, 1253 (Colo. 2000). In contrast, “a county’s power to zone is delegated by the
legislature” through statute. /d. Even though HB 1041 allows site selection of airports
to be designated as an activity of state interest, the traditional principle of Home Rule
city primacy over zoning and land use supports the interpretation that HB 1041 was not
intended to expand the County’s land use jurisdiction to incorporated areas. The City's
Home Rule authority applies to the Colorado Springs Airport, a governmental enterprise
function of the City. The City, thus, has exclusive authority to regulate and restrict
activities occurring within its incorporated areas. To the extent the County intends to
regulate, directly or indirectly, activities in incorporated areas like the airport, the County
has overstepped its authority.

A related issue was touched on in a 1994 case deciding whether HB 1041
authorized Eagle County to regulate a transbasin diversion water project of the Cities of
Colorado Springs and Aurora. City of Colorado Springs v. Bd. of County Comm’rs of
the County of Eagle, 895 P.2d 1105 (Colo. Ct. App. 1994). There, Eagle County
conceded that it lacked authority under HB 1041 to consider the need for the water
project within the Cities and the impact of the project on the Cities. 895 P.2d at 1113.
The Court’s ruling was limited to affirming that counties may regulate the aspects of a
water project that are within the unincorporated area of the county. /d.; see also Denver
v. Bd. of County Comm’rs of Grand County, 782 P.2d 753 (1989) (a water project is a
“‘matter of concern to the area in which the municipality proposes to build and operate
the project”). Eagle County and other judicial interpretations of HB 1041 provide no
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support for the County’s assertion of jurisdiction over development activities that are
physically within the City.

Neither the language of HB 1041 nor judicial interpretations support the County’s
authority to regulate development at an existing airport within the City based on
presumed effects over unincorporated areas of the County.

2. The Proposed Regulations and Permit Criteria Are Highly Subjective and
Impractical

No criteria exist in the proposed regulations to objectively apply the regulations to
even the unincorporated areas of the County.

Proposed Section 7.102(9) broadly defines “[e]xpansion of an existing airport” to
include “land acquisition, extension of runway(s), development or operational changes
that will allow, or are likely to lead to any of the following:

(a) [use] of the airport by larger or noisier aircraft; ...

(c) Creation, alteration or expansion of any (i) Airport Navigation Subzone; (ii)
Airport Noise Subzone; or (iii) Airport Accident Potential Zone or similarly
identified zone(s);

(d) Any significant increase in air or ground traffic that is likely to disrupt the
environment, or cause an impact on the services of existing communities; or

(e) Construction or alteration of runway lighting or marking that is not otherwise
depicted on a County approved plan.”

This definition could be construed to require a County permit for any type of activity
including construction or any development or operational changes that occur at the
Airport within the City that would merely “allow” but not necessarily cause “larger or
noisier aircraft” or “increase in air or ground traffic” to the Colorado Springs Airport. So
expansion of a terminal to allow more aircraft to use the Airport would need a County
permit even though the physical construction would take place wholly in incorporated
areas.

The regulations also do not provide objective, threshold criteria for what
constitutes a “significant increase in air or ground traffic.” As an example, the Colorado
Springs Airport current has approximately 1,800 daily enplanements. If just one more
flight a day was added by an existing airline at the Airport, the number of daily
enplanements could increase by 180, or 10% of total enplanements. Is 10%
significant? Is less than 10% significant? Would the County expect the City to obtain a
County permit for what clearly is an operational decision within the Colorado Springs
Airport’s purview?
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Moreover, the County’s requirements for obtaining the HB 1041 permit are
impractical. Rather than referencing an “FAA-approved airport layout plan and
accompanying Master Plan,” the County proposes generally to require a “plan” that
purports to expand on the already stringent FAA plan approval requirements. The
County also proposes to require detailed locations and elevations “of existing and
proposed streets, highways, transit routes, and fixed transit lines and trails within or
directly adjacent to” its defined “Airport Influence Area.” Proposed § 7.201(1)(c). The
County also seeks to require “location and nature of existing or approved developments
and land uses” and “elevation and contours of the ground and elevation of existing
structures within the Airport Influence Area.” Proposed § 7.201(1)(d) & (e).

The County also proposes to require an unspecified “[f]light pattern map.”
Proposed § 7.201(2). The detailed type of data that would be needed to submit a flight
pattern map of any kind is not readily available and would potentially be prohibitively
expensive and take a significant amount of time for the City to compile.

The HB 1041 Permit must also comply with the “relevant criteria at Section
2.405,” which include protection of health, welfare and safety of the citizens of the
County, financial feasibility, air quality, visual quality, surface water quality, etc. There
should be no instance where the County must approve the financial feasibility of a
project at the Colorado Springs Airport.

Nor is there a clear need for this information. Both the City and the County
already extensively regulate development in and around the Commercial Airport
Overlay District surfaces. Colorado Springs City Code § 7.3.506 (adopted 5/9/2006);
Land Development Code § 4.3.1 (adopted 10/12/2006). Compliance with FAA
regulations in and around these surfaces, which are incorporated into the City and
County's existing airport overlay district land use regulations, is also already required.
The proposed regulations would be in addition to the existing regulations and would add
yet another level of bureaucratic review where it is not necessary.

In sum, the County’s proposed “Airport Influence Area” covers approximately 126
square miles of land. The portions of the “Airport Influence Area” over unincorporated
areas of the County still comprise more than 65 square miles. It is simply not practical
to require the Colorado Springs Airport to present the various contours and elevations
within either of these coverage areas or be able to satisfy the County’s additional plan
and map requirements. The effect of the proposed regulations as they are currently
drafted will be to chill and delay any future additional development or expansion of the
Colorado Springs Airport. That, in turn, will adversely affect the region as well as the
County’s economy and revenues.

3. As Drafted, the Proposed Requlations are Vague and Inconsistent with Other
Law

The foregoing section of these comments identifies some instances of imprecise
drafting by the County. It is not clear whether FAA terms and guidelines were used to
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draft the proposed regulations. Proposed Section 7.102(8) defines “clear zone” as an
area defined by Federal Aviation Administration (FAA) regulations that extends 3000
feet beyond the end of the runway ... .” The City is unaware of any FAA regulation that
defines “clear zone” or any such zone for that matter. Part 77 of the Federal Aviation
Regulations contain definitions for the different imaginary surfaces related to airports
and runways that the FAA regulates. Those Part 77 surfaces, however, are different
than the proposed areas the County intends to regulate.

The proposed regulations are also not sufficiently clear in whether the definitions
of “Airport Influence Area,” “Aircraft Navigation Subzone (ANAV),” or “Aircraft Noise
Subzone (ADNL)" pertain to the entire area of each of the described subzones or just
those over unincorporated areas of the County. And the proposed regulations are not
sufficiently clear on whether the subzones are to be established using FAA-defined
surfaces or noise contours or the City’s or the County’s defined Commercial Airport
Overlay District. Unfortunately, the FAA, City, and County’s existing definitions of these
zones are not consistent with each other. These proposed regulations, therefore,
provide another level of inconsistency where instead they could be the first step toward
making the federal, City, and County regulations more consistent with each other.

4. The Proposed Regulations May Be Preempted by Federal Law

Finally, as noted above, the Colorado Springs Airport and other existing and
future airports within the incorporated or unincorporated areas of the County are subject
to FAA rules and regulations. Because the FAA already designates and regulates
certain airport surfaces, areas, and zones, the proposed regulations may result in
duplicative and possibly inconsistent regulation at the federal, state, and local level.
While local and state governments have great authority with respect to land use
matters, the FAA has generally had sole authority to regulate use of airspace and noise.
To the extent the County’s proposed regulations conflict with the FAA airspace or noise
regulations, they may be preempted and unenforceable.

In addition, because the Colorado Springs Airport is a joint use airport with
Peterson Air Force Base, the proposed regulations may be viewed as an attempt to
regulate or restrict military use of the Airport. Further research into the effect of the
proposed regulations on the Airport’s joint use status is warranted.

1. Conclusion

The foregoing comments address the City’s initial concerns about the scope of
the County's proposed HB 1041 designation and regulations for airports. The issue
does not appear to be whether airports and related subzones should be regulated but
whether the County is the appropriate entity to do so. The City has raised valid
concerns about the scope and application of the proposed regulations to areas and
activities wholly beyond the County’s jurisdiction.
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A cooperative approach between the County and the City on land use
development issues has been successful in the past and should continue to provide a
model for the future. Regrettably, that cooperative approach has not been engaged
with regard to these proposed regulations. As a result, the City has had limited
opportunity to review and confer with the County on these proposed regulations.
Indeed, the Airport Advisory Commission, for which the County has a designated liaison
and which may act in an advisory capacity to the El Paso County Board of County
Commissions and the El Paso County Planning Commission, has not had a formal
meeting since the City was given notice of the proposed regulations. And the Airport
Advisory Commission will not meet before the item is scheduled to be considered for
approval by the Board of County Commissioners on December 17, 2013.

The City offers to pursue meaningful discussions with the County about the City’s
concerns with the proposed regulations. Thoughtful discussions and coordination
between the County and the City proved helpful regarding the County’s adoption of HB
1041 stormwater and floodplain regulations this summer. That same dialogue can be
helpful here as well.  The City, therefore, respectfully recommends and requests that
the County postpone consideration of the proposed regulations for not more than 90
days to allow further input from the City — and particularly from Airport staff and the
Airport Advisory Commission — on the proposed regulations. Only then can an effective
regulatory structure be obtained.

Sincerely,

/s/ Britt Haley
Britt Haley
Corporate Division Chief
Office of the City Attorney
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1013 [E€ 23 A 12 "OFFICE OF THE COUNTY ATTORNEY  Assistant County Attornevs

M. Cole Emmons

C1vIL DIVISION ;
Lori L. Seago
Diana K. May
Amy R. Folsom, County Attorney Kenneth R. Hodges

Steven A. Klaftky

December 20, 2013
VIA U.S. MAIL AND E-MAIL

Tom Florczak, Esq.

Deputy Chief Attorney

Colorado Springs City Attorney’s Office
30 S. Nevada Avenue, suite 501
Colorado Springs, CO 80903

TFlorczak@springsgov.com

Re: El Paso County Guidelines & Regulations for Areas & Activities
Of State Interest; Chapter 7: Site Selection & Expansion of Airports

Dear Mr. Florczak:
The purpose of this letter is two-fold:

e To share with you the final version of the referenced Chapter 7 of the County’s HB 1041
Regulations, as adopted on December 17; and

e To invite you to meet with County representatives to discuss any needed additional
amendments to Chapter 7.

I enclose redline and clean versions of Chapter 7, as adopted by the Board of County
Commissioners on December 17. The redline version shows the amendments that Gerald Dahl
orally described to the Board on December 17 and which were adopted. We invite your additional
comments on this revised Chapter.

During the December 17 hearing, the Board directed County staff to meet with a working group
of your choice to review the Chapter 7 regulations and make recommendations for changes, in
anticipation of the March 11, 2014 public hearing and effective date for Chapter 7.

As you may know, C.R.S. 24-65.1-404 requires 30 days advance notice of a hearing to adopt or
amend the regulations. To meet this deadline, we need to commence meetings quickly. Our
working group representatives will be a staff member form the County Attorney’s Office, a staff
member from the Development Services Department, and Gerald Dahl, the County’s special
counsel. We are available to meet at any time on January 7, 8, 9 or 10. Please contact either me

COLORADO SPRINGS, CO 80903
FaXx: (719)520-6487

200 S. CASCADE AVENUE
OFFICE: (719) 520-6485




at 520-6454, amyfolsom@elpasoco.com or my Paralegal, Edith Anderson, at 520-6494,
edithanderson@elpasoco.com to confirm a meeting date and time.

Enclosure
cc w/out encl.: Board of County Commissioners
Jeff Greene, County Administrator
Gerald Dahl, Esq., Special Counsel
Cole Emmons, Sr. Assistant County Attorney
Mark Gebhart, Deputy Director, Development Services Depart



CHAPTER 7

SITE SELECTION AND EXPANSION OF AIRPORTS

Article 1 General Provisions

7.101 Designation of Activity of State Interest
7.102 Purpose and Intent

7.103 Definitions

7.104 Applicability

Article 2 Permit Application and Procedure

7.201 Application Submission Requirements
7.202 Review Criteria



Article 1

General Provisions

7.101 Designation of Activity of State Interest

The following activity of state interest is hereby designated: site selection and expansion
of airports. No person may engage in development, including site selection,
construction, expansion, reoperation, relocation or other significant change in use of
such activity wholly or partially within unincorporated El Paso County without first
obtaining a permit pursuant to these Regulations.

7.102 Purpose and Intent

(M

(2)

3

The purpose and intent of these regulations contained in this Chapter is to
facilitate the administration of airport location and expansion by establishing
requirements which must be met before an airport site may be selected or
expanded.

Airport site selection or expansion shall be accomplished in such a manner as to
minimize dangers to public health and safety or to property including dangers
from aircraft crashes, aircraft noise, traffic congestion, and air poliution.

Airports shall be located and expanded in a manner which will minimize
disruption to existing communities, will minimize the impact on existing
community services, and will complement the economic and transportation needs
of the state and the area.

Airport location or expansion decisions shall consider the type of development
which will occur within the Airport Influence Area, as hereinafter defined, and the
effects of such development on wildlife, historic sites, and the ability to provide
services to such development.

7.103 Definitions

For the purpose of this Chapter, the following definitions will apply:

(M

(2)

Accident Potential Zone | (APZ-1) [Class A Runway Accident] means an area
3000 feet wide extending 1500 feet either side of the centerline of the airport
runway and 5000 feet long located beyond the Clear Zones at each end of the
runway.

Accident Potential Zone Il (APZ-2) [Class A Runway] means an area 3000 feet
wide extending 1500 feet either side of the centerline of the airport runway and
extending 7000 feet beyond APZ-1.

Aircraft means any FAA-certified vehicle used or designed for aviation or flight in
the air, and includes helicopters

Airport means any municipal or county airport or airport under the jurisdiction of
an airport authority. Airport includes an airport expansion and the associated



(6)

Airport Influence Area. Airport also includes general aviation or reliever airports,
and any area of land or water which is used or intended for the landing and
takeoff of aircraft, any appurtenant areas which are used or intended for airport
buildings or other airport facilities or rights-of-way, and all airport buildings and
facilities, all with respect to its use for airport purposes. Airport does not include a
personal airstrip as defined and regulated by Chapter 1 (definitions) and Table 5-
1 (principal uses) of the El Paso County Land Development Code.

Airport Influence Area includes the Airport Noise Subzone, the Aircraft Navigation
Subzone and the Accident Potential Zones | and Il or, alternatively, similarly
identified zones which are applicable to the airport in question. Such area is
included as a part of the designated activity and development thereof is
controlled under these regulations because of natural or man-made physical
features, relationships to airport access, effects of secondary impacts, or other
special circumstances found by the Board of County Commissioners.

Aircraft Navigation Subzone (ANAV) means an area indicated at and above the
ground as depicted on the Commercial Airport District Map or other maps
adopted by the County for other airports.

Airport Noise Subzone (ADNL) means the area indicated by lines of increasing
projected annual average noise exposure (DNL) from 65 DNL to 70 DNL, 70DNL
to 75DNL, and 75DNL to 80DNL. The boundary of the ADNL reflects the 65 DNL
line.

Applicant means any person, including a municipality, special district or authority,
or a state or federal entity, proposing to locate or expand an airport, in this
jurisdiction and who applies for a permit under the provisions of this regulation.

Clear Zone means an area defined by Federal Aviation Administration (FAA)
regulations that extends 3000 feet beyond the end of the runway, where the
potential for aircraft accidents is considered measurable enough to warrant
additional land use restrictions.

Site Selection means the process for determining the location of a new airport or
the expansion or relocation of an existing airport. Expansion of an existing airport
also includes land acquisition, extension of runways and development or
operational changes, and any development or operational change which allows,
or is likely to lead to any of the following:

(a) Use of the airport by larger or noisier aircraft beyond that permitted for the
airport by existing County studies or approvals;

(b) First time jet aircraft use;

(c) Creation, alteration or expansion of any (i) Airport Navigation Subzone;
(i) Airport Noise Subzone; or (iii) Airport Accident Potential Zone or



similarly identified zone(s) or, alternatively, similarly identified zones
which are applicable to the airport in question;

Any significant increase in air or ground traffic that is likely to disrupt the
environment, or cause an impact on the services of existing communities;
or

Construction or alteration of runway lighting or marking that is not
otherwise depicted on a County approved plan, to the extent such actions
allow or are likely to allow (a) through (d) above, but not to include normal
replacement of lighting or marking to conform to FAA requirements.

7.104 Applicability

These Regulations shall apply only to the site selection and expansion of airports as
defined at Section 7.102.

Article 2 Permit Application and Procedure

7.201 Application Submission Requirements

In addition to the materials listed at Section 2.303, applications for a permit for site
selection or expansion of an airport shall be accompanied by the following information,
maps, requirements and data in the number required by the Director:

(1) A plan (a/k/a airport layout or master plan) and related documents and studies,
locating the proposed airport or expansion with respect to the following:

(a)
(b)

(c)

(d)

The boundaries of the Airport Influence Area and of airport zones therein;

The location of existing or proposed airport facilities, including towers,
lights, terminals, hangars, aprons, parking areas, taxiways, and runways.

The location and nature of existing or approved developments and land
uses within the Airport Influence Area;

The elevation or contours of the ground and elevation of existing
structures within the Airport Influence Area, as shown on current USGS
contour maps at selected points to reasonably identify these features.

(2) Flight pattern map and description of expected impact of the new or expanded
airport on existing or approved development within the Airport Influence Area.

(3) Description of potential public safety and property issues related to the airport
and possible plane crashes.

4) Description of how the airport or airport expansion will affect existing
communities, the environment and existing community services.



®)

(6)

(8)

Description of how the airport or airport expansion will affect economic and
transportation needs of the County and the area.

Description and copies of applicable FAA permits and approvals.

Description of how the proposed airport or airport expansion relates to existing
airports.

Adequate proof, which may include legally sufficient executed avigation
easements and/or disclosures, that the proposed airport or airport expansion
will not result in a taking of private property rights, including invasion of
airspace or air rights by glide paths of aircraft for take-off and landings.

7.202 Review Criteria

A permit for the conduct of site selection or expansion of an airport shall be approved if
the Permit Authority, or in the case of an Administratively Approved Permit, the Director,
the application complies with the following criteria and the relevant criteria at Section
2.405. If the Permit Authority finds that the application does not comply, the application
shall be denied or may be approved with conditions:

(1

(4)

(5)

(6)

Site selection and expansion of airports shall be administered to encourage land
use patterns that will separate uncontrollable noise sources from residential and
other noise-sensitive areas;

Site selection and expansion of airports shall be administered to avoid danger to
public safety and health or to property due to potential aircraft crashes;

Airports shall be located or expanded in a manner that will minimize disruption to
the environment, minimize the impact on existing community service, and
complement the economic and transportation needs of the State and the County;

There is sufficient existing and projected need to warrant and support the airport
or airport expansion;

The nature and location of the airport site or expansion complies with all
applicable provisions of the State Aviation Systems Plan, and other applicable
municipal, regional, state and national plans;

The nature and location of the airport site or expansion is compatible with the
existing and reasonably foreseeable economic and transportation needs of the
County and of the area immediately servicing the airport, including mass transit
facilities, trails, and stormwater infrastructure;

The nature and location of the airport site or expansion does not unduly or
unreasonably impact existing community services;



(8)

(10)

(11)

(12)

(13)

(14)

(15)

The airport site or expansion is not in an area with meteorological and
climatological conditions which would unreasonably interfere with or obstruct
normal airport operations and maintenance,;

The airport site or expansion is not in an area with unmovable obstructions which
might interfere with any airport approach or clear zone, or assurances have
otherwise been received that all removable obstructions will be eliminated from
all airport approach or clear zones;

The benefits of the airport location or expansion outweigh the loss of any natural
resources or agricultural lands rendered unavailable as a result of the proposed
airport location or expansion, including development of the area around the
airport;

Adequate electric, gas, telephone, water, sewage, and other utilities exist or can
be developed to service the airport site or expansion;

Immediate and future noise levels in communities within the Airport Influence
Area to be caused by the airport location or expansion and any anticipated future
expansion will not violate any applicable local, state, or federal laws or
regulations;

Adequate mitigation measures have been proposed, including financial security
to guarantee the same, to mitigate the identified adverse impacts of the airport
site or expansion;

The airport site or expansion will not place an undue burden on existing land
uses in the area or on the communities of the region;

The airport site or expansion is designated to minimize the impacts of airport
noise on nearby developments;

The airport site or expansion will contribute to the orderly development of the
airport area and the region;

The airport site or expansion, and uses and activities associated with or
generated by it, will not result in a taking of private property rights, including
invasion of airspace or air rights by glide paths of aircraft for take-off and
fandings.
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Article 1

General Provisions

7.101 Designation of Activity of State Interest

The following activity of state interest is hereby designated: site selection and expansion
of airports. No person may engage in development, including site selection,
construction, expansion, reoperation, relocation or other significant change in use of
such activity wholly or partially within unincorporated EI Paso County without first
obtaining a permit pursuant to these Regulations.

7.102 Purpose and [ntent

(™

)

®)

(4)

The purpose and intent of these regulations contained in this Chapter is to
facilitate the administration of airport location and expansion by establishing
requirements which must be met before an airport site may be selected or
expanded.

Airport site selection or expansion shall be accomplished in such a manner as to
minimize dangers to public health and safety or to property including dangers
from aircraft crashes, aircraft noise, traffic congestion, and air pollution.

Airports shall be located and expanded in a manner which will minimize
disruption to existing communities, will minimize the impact on existing
community services, and will complement the economic and transportation needs
of the state and the area.

Airport location or expansion decisions shall consider the type of development
which will occur within the Airport Influence Area, as hereinafter defined, and the
effects of such development on wildlife, historic sites, and the ability to provide
services to such development.

7.103 Definitions

For the purpose of this Chapter, the following definitions will apply:

M
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Accident Potential Zone | (APZ-l) [Class A Runway Accident] means an area
3000 feet wide extending 1500 feet either side of the centerline of the airport
runway and 5000 feet long located beyond the Clear Zones at each end of the
runway.

Accident Potential Zone Il (APZ-2) [Class A Runway] means an area 3000 feet
wide extending 1500 feet either side of the centerline of the airport runway and
extending 7000 feet beyond APZ-1.

Aircraft means any FAA-certified vehicle used or designed for aviation or flight in
the air, and includes helicopters

Airport means any municipal or county airport or airport under the jurisdiction of
an airport authority. Airport includes an airport expansion and the associated



(5)
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(8)

©)

(10)

and any area of land or water which is used or intended for the landing and
takeoff of aircraft, any appurtenant areas which are used or intended for airport
buildings or other airport facilities or rights-of-way, and all airport buildings and
facilities, all with respect to its use for airport purposes._Airport does not include a
personal airstrip as defined and requlated by Chapter 1 (definitions) and Table 5-
1 (principal uses) of the El Paso County Land Development Code.

Airport Influence Area includes the Airport Noise Subzone, the Aircraft Navigation
Subzone and the Accident Potential Zones | and ll_or, altematively, similarly
identified zones which are applicable to the airport in guestion. Such area is
included as a part of the designated activity and development thereof is
controlled under these regulations because of natural or man-made physical
features, relationships to airport access, effects of secondary impacts, or other
special circumstances found by the Board of County Commissioners.

Aircraft Navigation Subzone (ANAV) means an area indicated at and above the
ground as depicted on the Commercial Airport District Map or other maps
adopted by the County for other airports.

Airport Noise Subzone (ADNL) means the area indicated by lines of increasing
projected annual average noise exposure (DNL) from 65 DNL to 70 DNL, 70DNL
to 75DNL, and 75DNL to 80DNL. The boundary of the ADNL reflects the 65 DNL
line.

Applicant means any person, including a municipality, special district or authority,
or a state or federal entity, proposing to locate or expand an airport, in this
jurisdiction and who applies for a permit under the provisions of this regulation.

Clear Zone means an area defined by Federal Aviation Administration (FAA)
regulations that extends 3000 feet beyond the end of the runway, where the
potential for aircraft accidents is considered measurable enough to warrant
additional land use restrictions.

also includes land acguisition, extension of runways and development or
operational changes, and any development or operational change which allows,
oris likely to lead to any of the following:

{a) Use of the airport by larger or noisier aircraft beyond that permitted for the

airport by existing County studies or approvals;

(b) First time jet aircraft use;

(c) Creation, alteration or expansion of any (i) Airport Navigation Subzone;
(ity Airport Noise Subzone; or (iii) Airport Accident Potential Zone or
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(e)

similarly identified zone(s)_or, alfernatively, similarly identified zones
which are applicable to the airport in guestion;

Any significant increase in air or ground traffic that is likely to disrupt the
environment, or cause an impact on the services of existing communities;
or

Construction or alteration of runway lighting or marking that is not
otherwise depicted on a County approved plan,_fg the extent such actions
allow or are likely to allow (a) through (d) above, but not to include normal
replacement of lighting or marking fo conform to FAA requirements.

7.104 Applicability

These Regulations shall apply only to the site selection and expansion of airports as
defined at Section 7.102.

Article 2

Permit Application and Procedure

7.201 Application Submission Requirements

In addition to the materials listed at Section 2.303, applications for a permit for site
selection or expansion of an airport shall be accompanied by the following information,
maps, requirements and data in the number required by the Director:

(1

@)

(©)

(4)

A plan (a/k/a airport layout or master plan) and related documents and studies,
locating the proposed airport or expansion with respect to the following:

(@)
(b)

©

(d)

The boundaries of the Airport Influence Area and of airport zones therein;

The location of existing or proposed airport facilities, including towers,
lights, terminals, hangars, aprons, parking areas, taxiways, and runways.

uses within the Airport Influence Area;

The elevation or contours of the ground and elevation of existing
structures within the Airport Influence Area,_as shown on current USGS
confour maps at selected points to reasonably identify these features.

Flight pattern map and description of expected impact of the new or expanded
airport on existing or approved development within the Airport Influence Area.

Description of potential public safety and property issues related to the airport
and possible plane crashes.

Description of how the airport or airport expansion will affect existing
communities, the environment and existing community services.
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(5)

()
7)

®)

Description of how the airport or airport expansion will affect economic and
transportation needs of the County and the area.

Description and copies of applicable FAA permits and approvals.

Description of how the proposed airport or airport expansion relates to existing
airports.

Adequate proof, which may include legally sufficient executed avigation
easements and/or disclosures, that the proposed airport or airport expansion
will not result in a taking of private property rights, including invasion of
airspace or air rights by glide paths of aircraft for take-off and landings.

7.202 Review Criteria

A permit for the conduct of site selection or expansion of an airport shall be approved if
the Permit Authority, or in the case of an Administratively Approved Permit, the Director,
the application complies with the following criteria and the relevant criteria at Section
2.405. If the Permit Authority finds that the application does not comply, the application
shall be denied or may be approved with conditions:

M

()

@)

4
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©)

@)

Site selection and expansion of airports shall be administered to encourage land
use patterns that will separate uncontrollable noise sources from residential and
other noise-sensitive areas;

Site selection and expansion of airports shall be administered to avoid danger to
public safety and health or to property due to potential aircraft crashes;

Airports shall be located or expanded in a manner that will minimize disruption to
the environment, minimize the impact on existing community service, and
complement the economic and transportation needs of the State and the County;

There is sufficient existing and projected need to warrant and support the airport
or airport expansion;

The nature and location of the airport site or expansion complies with all
applicable provisions of the State Aviation Systems Plan, and other applicable
municipal, regional, state and national plans;

The nature and location of the airport site or expansion is compatible with the
existing and reasonably foreseeable economic and transportation needs of the
County and of the area immediately servicing the airport, including mass transit
facilities, trails, and stormwater infrastructure;

The nature and location of the airport site or expansion does not unduly or
unreasonably impact existing community services;
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©)

(10)

(1)

(12)

(13)

(14)

(15)

(16)

(17

The airport site or expansion is not in an area with meteorological and
climatological conditions which would unreasonably interfere with or obstruct
normal airport operations and maintenance;

The airport site or expansion is not in an area with unmovable obstructions which
might interfere with any airport approach or clear zone, or assurances have
otherwise been received that all removable obstructions will be eliminated from
all airport approach or clear zones;

The benefits of the airport location or expansion outweigh the loss of any natural
resources or agricultural lands rendered unavailable as a result of the proposed
airport location or expansion, including development of the area around the
airport;

Adequate electric, gas, telephone, water, sewage, and other utilities exist or can
be developed to service the airport site or expansion;

Immediate and future noise levels in communities within the Airport Influence
Area to be caused by the airport location or expansion and any anticipated future
expansion will not violate any applicable local, state, or federal laws or
regulations;

Adequate mitigation measures have been proposed, including financial security
to guarantee the same, to mitigate the identified adverse impacts of the airport
site or expansion;

The airport site or expansion will not place an undue burden on existing land
uses in the area or on the communities of the region;

The airport site or expansion is designated to minimize the impacts of airport
noise on nearby developments;

The airport site or expansion will contribute to the orderly development of the
airport area and the region;

The airport site or expansion, and uses and activities associated with or
generated by it, will not result in a taking of private property rights, including
invasion of airspace or air rights by glide paths of aircraft for take-off and
landings.



WORK SESSION ITEM

COUNCIL MEETING DATE: January 13, 2014

TO: President and Members of City Council

FROM: Eileen Lynch Gonzalez, City Council Administrator
SUBJECT: Agenda Planner Review

The following agenda items have been proposed for the Work Session and Regular Meetings on
January 27 and 28 and February 10 and 11, 2014.

Work Session Meeting — January 27
Staff and Appointee Reports
1. Memorial Health System Enterprise Update — Kara Skinner, Chief Financial Officer
Items for Introduction
1. An Ordinance Amending Ordinance No. 03-204 Pertaining to the Appointment of Utilities
Policy Advisory Committee Members — Sherri Newell Wilkinson, Chief Strategy and
External Affairs Officer, Colorado Springs Ultilities
2. A Resolution Granting Permission to Close Consensual Transactions for the Acquisition
of Property for the Southern Delivery System Project — John Fredell, General Manager,
Southern Delivery System, Colorado Springs Utilities
3. A Request by the Colorado Springs Urban Renewal Authority for a Major Amendment to
the North Nevada Avenue Urban Renewal Plan — Peter Wysocki, Planning and
Development Director

Items Under Study

1. Discussion of Scope of First Phase of Comprehensive Plan Update — Peter Wysocki,
Planning & Development Director; Carl Schueler, Senior Planner

Regular Meeting — January 28
Consent Calendar

1. Request by NES, Inc. on behalf of Chuck Murphy for consideration of development
applications relating to Josephs Restaurant property at the southeast corner of 8th Street
and Yucca Drive — Peter Wysocki, Planning & Development Director & Mike Schultz,
Planner I
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2. Request by Boulder Heights, LLC for consideration of development applications relating

to a property located west of the intersection of Yvette Heights and S. 8" Street — Peter
Wysocki, Planning and Development Director; Larry Larsen, Senior Planner

Amendments to Sections 103, 105, and 705 of Chapter 7 of the Code of the City of
Colorado Springs, 2001, as amended, pertaining to requirements for human service
establishments — Peter Wysocki, Planning and Development Director; Larry Larsen,
Senior Planner

Utilities Business

1. A Resolution Appointing Members of the Board of Directors of Public Authority for

Colorado Energy (“PACE”") for Staggered Terms Effective December 15, 2013 — Bill
Cherrier, Chief Planning and Financial Officer, Colorado Springs Utilities

Unfinished Business

1.

An Ordinance Amending Section 201 of Part 2 of Article 2 of Chapter 1 of the Code of the
City of Colorado Springs 2001, As Amended, Pertaining to the Confirmation Process for
Mayoral Appointees — Councilmembers Knight & Pico

An Ordinance Amending Section 303 of Part 3 of Article 2, Chapter 1 of the Code of the
City of Colorado Springs 2001, As Amended, Pertaining to the Confirmation Process for
Mayoral Appointees. — Councilmembers Knight & Pico

A Resolution Adopting an Amendment to the "City of Colorado Springs Rules and
Procedures of City Council," Relating to General Procedures for Confirmation of Mayoral
Appointees— Councilmembers Knight & Pico

New Business

1.

2.

4.

CDOT Intergovernmental Agreements for CDOT-funded Projects — Legislative Counsel
Massey, Public Works Staff

A Resolution Reinstating Limitations On Judgments And Rescinding Portions Of
Resolution Nos. 82-89 And 6-99 Pertaining To Damage Limitations Set Forth In The
Colorado Governmental Immunity Act, C.R.S. § 24-10-101, Et Seq. — Kara Skinner, Chief
Financial Officer, Michael Sullivan, Human Resources Director

Request by the Colorado Spring Urban Renewal Authority for a major amendment to the
North Nevada Avenue Urban Renewal Plan — Peter Wysocki, Planning Director

Amendments to Sections 103, 105 and 705 of Chapter 7 of the Code of the City of
Colorado Springs, 2001, as amended, pertaining to requirements for human service
establishments— Peter Wysocki, Planning & Development Director, Larry Larsen, Senior
Planner

Agenda Planner Review 2
January 13, 2014fs



5. An Ordinance Amending Ordinance No. 03-204 Pertaining to the Appointment of Utilities
Policy Advisory Committee Members — Sherri Newell Wilkinson, Chief Strategy and
External Affairs Officer, Colorado Springs Utilities

6. Ordinance and Resolution Regarding Prohibition of Possession of Marijuana at Colorado
Springs Airport — Dan Gallagher, Interim Aviation Director/City Attorney’s Office

Public Hearing
1. Public hearing on appeal by Flying Horse residents regarding the Planning Commission
action of December 19, 2013 approving certain development applications relating to
Flying Horse Convenience Development Plan — Peter Wysocki, Planning & Development
Director; Meggan Herington, Planner Il

Work Session Meeting — February 10

Presentations for General Information

1. Memorial Hospital Update Relating to Lease and Integration Affiliation Agreement
Reporting Requirements — Mike Scialdone, Memorial Hospital CEO

ltems for Introduction

1. Proposed Ordinance Relating to Licenses/Permits for private companies to provide
funeral escorts within the City — Councilmember Jan Martin

Reqular Meeting — February 11

New Business

1. A Request by the Colorado Springs Urban Renewal Authority for a Major Amendment to
the North Nevada Avenue Urban Renewal Plan — Peter Wysocki, Planning and
Development Director

Agenda Planner Review 3
January 13, 2014fs



WORK SESSION AGENDA ITEM

COUNCIL MEETING DATE: January 13,2014

TO: President and Members of City Council

CC: Mayor Steve Bach

VIA: Laura Neumann, Chief of Staff/Chief Administrative Officer
FROM: Kara Skinner, Chief Financial Officer

SUBJECT: Memorial Health System Enterprise Financial Report

On October 1, 2012, the City of Colorado Springs executed the Memorial Health System (MHS)
Operating Lease Agreement and the Integration and Affiliation Agreement by and among the
City of Colorado Springs, University of Colorado Health, Poudre Valley Health Care, Inc., and
UCH-MHS. The MHS Enterprise endures and is primarily a leasing enterprise.

On January 8, 2013, City Council approved the MHS appropriation ordinance and requested
monthly reports of revenue and expenditures. Below is the cash flow report as requested:

Beginning November 1, 2013 balance $ 26,709,898
Revenue:
November and December lease payments 935,352
Class action related to securities 8,474
Total Revenue 943,826
Expenses:
Run-out workers' comp, liability claims & insurance costs (61,871)
Medical Network claims refunds net of fees 50,610
RBA payments (69,965)
Foundation start-up costs (2.074)
City administration costs (533)
Legal fees (574,114)
Bank fees (1,073)
Wire to UCH for repayment of post-closing adjustment (5,000,000)
Total Expenses (5,659,020)
Ending November 30, 2013 balance $ 21,994,704
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Work Session Agenda Item

Council Meeting Date: January 13, 2014

To: President and Members of City Council

cc: Mayor Steve Bach

Via: Laura Neumann, Chief of Staff

From: Dave Lethbridge, Interim Public Works Director

Subject Title:  Cimarron/I-25 Interchange Design-Build Project, Staff Report

Summary: This will be a joint presentation by City and the Colorado Department of Transportation
(CDOT) staff to provide Council with background information and a project update for the Cimarron/I-25
Interchange Project.

Previous Council Action: None

Background: The Interstate 25 / Cimarron Expressway interchange will be reconstructed by CDOT
using a design/build project delivery method. This project has been envisioned and prioritized for many
years and will cost about $95M. Project goals and project timelines have been adopted. The executive
team, project management team, and other technical, consultant, and stakeholder teams are formed and
have begun their work.

Financial Implications: None

Board/Commission Recommendation: NA, staff presentation only, no action needed.

Stakeholder Process: This presentation is part of the stakeholder process for the Cimarron/I-25
Interchange project by informing elected officials about the process and providing a progress report.

Alternatives: NA

Recommendation: NA

c: Kathleen Krager, Transportation Manager
Bob Cope, Economic Vitality
Dave Watt, CDOT Resident Engineer
Lisa Bachman, Bachman Public Relations

Attachments: CDOT PowerPoint Presentation
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[-25/Cimarron Interchange
Design-Build Project

COLORADO SPRINGS CITY COUNCIL
BRIEFING

JANUARY 13, 2104
DAVE WATT-CDOT REGION 2



e Funding breakdown
* Project Overview

» Stakeholder Process
» Project Goals

» General Schedule

* Next Steps



Current Funding

» Total Project Funding-$95 Million
Local Match
$6 Million
RAMP Funds
$24 Million
Accelerated STIP Funds
$46.7 Million

RAMP Asset Funds
$18.3 Million



Anticipated Basic
Configuration

* Improve Safety

* Improve Capacity

* Provide 6-lanes on
1-25

* Improve

Interchange
operations



Future Compatibility

o Accommodate
Future Ramps

o Accommodate
Future US 24
Expansion



Stakeholder Process



Maximize overall safety, capacity and operation of
the interchange and the surrounding
transportation network within the Project budget.

Complete project construction to be fully
operational before July 1, 2017.

Minimize impacts and inconvenience to the
community, motorists, businesses, downtown and
the public during construction.

Achieve an aesthetically-pleasing design compatible
with current and future amenities and
enhancements in and around the interchange.



* Begin Preparing D/B Documents Fall 2013

» Begin Procurement Process
 |ssue Request for Qualification
* |ssue Request for Proposal

» Contractor Selection

e Construction Completion

Winter 2014
Spring 2014
Summer 2014
Winter 2014/15
End of 2017



» Executive Oversight Committee Meeting
» Begin Technical Team Meetings
» Begin Developing Project Technical Details



Questions?



Work Session Agenda Item

Council Meeting Date: January 13, 2014

To: President and Members of City Council
cc: Mayor Steve Bach
From: Eileen Lynch Gonzalez, Council Administrator

Subject Title: Pikes Peak Regional Stormwater Task Force — Results of 2013 Public Polling

Summary: In November 2013, the Pikes Peak Regional Stormwater Task Force polled 400 Pikes Peak
region residents and voters so that elected officials and other task force members could have the best
possible information about local citizens’ stormwater concerns and priorities. Program features and
funding mechanisms were tested separately. The poll is part of a comprehensive research strategy,
which includes town hall meetings in October and November, as well as economic, engineering and legal
research currently underway.

Background: A strong majority of citizens believe flood control and run-off management are very
important in the Pikes Peak region:
= 95 percent say flood control is important; 2/3 say it's very important

= 95 percent say stormwater has had a serious impact on the community
= 59 percent say the system is in poor or hot so good condition

Voters are not fixed on any idea or solution, though a few have heard ideas that they generally like:
= 90 percent are in favor of continuous funding for system improvements

= 81 percent prefer a dedicated funding stream

= 73 percent are in favor of a regional approach

= 78 percent are in favor of a specific project list or master plan
= 78 percent think a solution should receive voter approval

Other notable findings:
= Respondents do not show a preference for any particular entity managing a drainage and flood

control program

= Afee based on impermeable surface (for both taxable and tax-exempt organizations) has more
support than tax-based approaches. A bonding approach might be more popular, but also faces
challenges related to debt and continuity.

= Though 81 percent favor a dedicated funding stream, none of the funding mechanisms tested
receives 60 percent support or more, a threshold considered statistically significant.

Attachments:
— PowerPoint Presentation
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3. Importance of Flood Control and Storm Runoff Management in Pikes Peak Region
4. Personal Impact
5. Impact of Flooding to Region

Impact of Flooding

Importance of Flood Control

100% 3% 3% 1%
80% 31% 31% 30% Not at Al
60%
Not that
40% o
64% 63% 67% DK/ Refused
20%
Smwht
0%
. . ) . Very
All Likely Voters CO Springs Outside CO Springs
(80%) (20%)
Personally Impacted Regional Impact
100% 9
100% 3% ;% 3%
80% 0 80%
61% 63% 57% 44% 45% 42%
60% None 60% Not at All
40% Not Much 40% Not that
0% i::f ii:f 30% DK/ Refused 0% 51% 50% 52% DK/ Refused
0 S
0% 4% 4% 44 Aof"te 0% smwht
. . : 0 Vv
All Likely CO Springs Outside CO All Likely CO Springs Outside CO Y
Voters (80%) Springs Voters (80%) Springs

(20%) (20%)



6. Condition of Flood Control and Run-Off Control Systems
7. Importance of Continuous Funding Source

100%
90% 18%
80%
70%
60% 41%
50%
40% 7%
30%
20% 30%
10%
0% 4%
All Likely
Voters
Efcoejl(je/rn 34%
Not so 59%

Good/ Poor

Condition and Funding of Flood Control Systems

Condition Rating

19%

41%

7%

29%

5%

17%

42%

6%

34%

CO Springs  Outside CO

(80%)

Springs
(20%)

34% 34%

60% 59%

Poor
Not so good
DK/ Refused
Good

Excellent

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

Importance of Continuous Funding Source for

3%

(1]

44%

46%

All Likely Voters

Important

Not
Important

Improvements
a% 3%
0, (1]
2%
47%
44%
Not at All
Not that
DK/ Refused
45% 48% Smwht
Very
CO Springs Outside CO
(80%) Springs
(20%)
90% 89% 95%
8% 9% 3%






8. Information Flow Volume
9. Information Flow Source
10. Information Flow Recall

Information Flow: Recent Proposals to Address Flood Control and Run-Off Control Systems

Volume Source
100% o A Lot TV News 58%
22% 10% CS Gazette 54%

90%

6 Blog/ Website 13%
80% 5306";6 CS Independent 11%

Not Much Radio 10%

0, [

70% 32% . ?K/ ; Another Newspaper 9%
eruse
1% Public Hearing/ Meeting 4%
60% 54% .
CS Business Journal 3%

50% 46% Email 1%
0% Somewhere Else 6%

(0]

% 0% 20% 40% 60% 80%
30%

Recall
20%
10%
No specifics - general awareness
0%

Specific areas - Williams’ Canyon, Mountain Creek, Manitou
Springs, Highway 24

New tax/ tax increase

A Lot/ Just Some Not Much/ Nothing

Water management plan, control attempts

City/ Mayor and County working on ideas - competing?

100%



11. Opinion of Recent Proposals

Opinion of Recent Proposals

100%

Smwht Very Unfav

90% Unfav 7% very Fav N=184
7 10% 8%

DK/
Refused
13%

80%
Smwht Fav
35%
70%

60% No Opinion
27%

50%
43%
40%
30%
20% 17%

10%

0%
Total Favorable Total Unfavorable






12-14. Specific Options to Address Flood Control and Run-Off Management Needs

100%

90%

80%

70%

60%

50%

40%

30%

20%

10%

0%

33%

23%

5%

33%

7%

Sales Tax

Support
Oppose

36%

25%

5%

26%

7%

Property Tax

39%
55%

Funding Source Options

31%

19%

6%

28%

16%

Fee: Rooftop and
Pavement Space

34% 44%
61% 50%

18%

18%

10%

36%

17%

Bonding Approach

53%
36%

Strngly Oppose
Smwht Oppose
Refused

Smwht Support
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16.

17.

18.

19.

20.

21.

22.

X1.

The program is a regional approach that includes all of El Paso County.

The funds are managed by an independent Authority similar to the Pikes Peak Rural Transit
Authority, the PPRTA.

The program is managed by Colorado Springs Utilities.

The money from this tax or fee is a dedicated funding stream that cannot be used for any other
purposes.

Bonds are issued to make immediate improvements and then repaid with funds from a tax or fee.

The funds are used only for a specific list of projects which voters will approve.

There will be a master plan that will help guide selection of projects that meet the most important
needs in the area.

The program is managed by the City of Colorado Springs Department of Public Works.



16-x1. Possible Features of Program to Address Critical Flood Control and Run-Off Management

Possible Features: All Likely Voters

100%

10% 6%
(V)
90% 17% 28% 9%
11% 4%
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70%
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Approval
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22. Master Plan X1. Managed by
CSDPW
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16-x1. Building the Strongest Proposal
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WPA re-contacted 83 out of the 215 likely voters who supported the most popular funding
proposal to test the effect of the absence of several key elements. These interviews were
conducted on November 24-26, 2013.



Details of the plan

The plan would add millions to the debt
owed by local governments.

The plan does not provide a continuous
source of funds for ongoing
maintenance of the flood control and
run-off control systems.

The plan does not provide a dedicated
funding stream for flood control and run-
off control systems.

The plan will not be a regional approach
to the problem of flooding and storm
water run-off.

The plan would end after five years and
only addresses 60% highest priority
projects in the area.
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23-26. Influential Spokespeople
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27. Familiarity with Stormwater Enterprise
28. Opinion of Stormwater Enterprise
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Voters do perceive a crisis for flooding and run-off control need to be addressed in El
Paso County.

Voters do not yet believe that they have heard the solution to this problem, though a
few have heard ideas that they generally like.

A fee based on impermeable surface will be more popular than any tax-based
approach. A bonding approach might be more popular, but also faces challenges
related to debt and continuity.

To succeed, any approach to these problems will needs to be:
® Regional
® Dedicated
® Voter approved with specific projects and an overall plan that will guide the
projects
® Ongoing






Wilson Perkins Allen Opinion Research conducted a study of likely voters in El Paso
County, Colorado.

WPA selected a random sample of likely voters from the Colorado voter file using
Registration Based Sampling (RBS). The sample for this survey was stratified based on

geography, age, gender, ethnicity, and party. This methodology allows us to avoid post-
survey “weighting” which can reduce the reliability of survey results.

Respondents were contacted by phone via a live telephone operator interview
November 17-18, 2013. The study has a sample size of n=402 likely voters. The margin
of error is equal to £4.9% in 95 out of 100 cases.
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City Clerk’s Office only: Item #

WORK SESSION AGENDA ITEM

COUNCIL MEETING DATE: January 13, 2014

TO: President and Members of City Council

CC: Mayor Steve Bach

VIA: Laura Neumann, Chief of Staff/Chief Administrative Officer
FROM: Kara Skinner, Chief Financial Officer

Mike Sullivan, Human Resources Director
Victoria McColm, Risk Manager

Subject Title: A RESOLUTION REINSTATING LIMITATIONS ON JUDGMENTS AND RESCINDING
PORTIONS OF RESOLUTION NOS. 82-89 AND 6-99 PERTAINING TO DAMAGE
LIMITATIONS SET FORTH IN THE COLORADO GOVERNMENTAL IMMUNITY ACT

SUMMARY: Risk Management for the City and Colorado Springs Utilities requests that City Council
approve the attached Resolution repealing Colorado Governmental Immunity Act (“CGIA") damage
limitation waivers approved by previous Council resolutions with respect to facilities owned and operated
by the City and its enterprises.

PREVIOUS COUNCIL ACTION: In Resolution No. 82-89, approved May 9, 1989, Council approved a
waiver of the statutory damage limitations for tort liability provided under CGIA for City-owned facilities
and operations which are exempt from CGIA in instances where liability insurance had been purchased
up to the extent and limits of the liability insurance policies in place.

BACKGROUND: Since 1986, the Colorado Springs City Council (“Council”) has, in accordance with
§24-10-114(2), C.R.S., waived the damage limitations provided under the CGIA as to the City and its
enterprises up to the levels of liability insurance either purchased or amounts self-insured by the
respective entities. Where no insurance has been purchased, the damage limitations under CGIA have
arguably been preserved. While the reason for the imposition of the waiver is not entirely clear based on
the historical record, a memo to Council which accompanied Resolution No. 6-99 indicated that at least
with respect to Memorial Hospital, Council wished to ensure that patients receiving care at Memorial
were adequately compensated in the event they were harmed while receiving that care.

FINANCIAL IMPLICATIONS: The waiver of damage limitations has come with significant costs to the
City and its enterprises. As mentioned above, in instances where the state has waived sovereign
immunity, it has provided limitations on damages arising under that waiver. These statutory limitations,
or caps, for state claims are currently $350,000 for an individual per single occurrence, and $990,000 for
multiple persons per single occurrence. The existence of these caps reduces the City and enterprise
exposure for judgments in tort cases brought under state law.

On the other hand, the waiver of the damage caps, as approved in past City Council resolutions, has had
a number of impacts on the City and its enterprises, including unlimited exposure to liability in claims
brought under federal law, increased insurance premiums in instances where insurance has been

1
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purchased, and exposure to the maximum limits of self-insured retentions and to the limits of any
purchased general liability policies, if policies have been purchased.

The waiver of these caps has been addressed differently by the City and its enterprises based on their
specific operations. The City of Colorado Springs has not purchased general liability insurance for tort
claims — resulting in liability to the extent of the statutory caps in state claims, which must be paid by the
City and unlimited exposure for federal law claims. For example, the City has spent over $5 million to
resolve claims brought under federal law between fiscal years 2010 through 2012. In addition, under the
limited liability policies which have been purchased by the City for specific types of claims, premium
costs are higher due to the waiver of the statutory damage caps. Further, due to the waiver of the
damage caps, the City’s Risk Management Department estimates that it has paid $322,275 in excess of
the CGIA damage limitations since 1988.

Because utility operations are generally subject to the statutory waiver of sovereign immunity, Colorado
Springs Utilities has purchased general excess liability insurance, despite the fact that such purchase
increases the potential payout amount of any claim due the City’s waiver of the damage caps. In doing
so, Colorado Springs Utilities estimates that since 1995, it has paid approximately $5,325,000 in
insurance premiums associated with the waiver of damage limitations (or put another way, it would have
paid approximately $5,325,000 less in premiums if the statutory limits on tort liability provided in § 24-10-
114, C.R.S., had not been waived). Utilities estimates that it is currently paying approximately $350,000
per year in excess premiums. In addition, since 1995, either Utilities or its insurers have paid
approximately $1,010,000 in claims in excess of the statutory damage limitations.

While the Airport’s insurance premium costs and costs for other City facilities associated with the waiver
are not known, it is believed that the cost of obtaining Airport liability insurance coverage would be less if
the waiver were repealed.

As provided below, the City’'s Risk Management Department recommends that the resolutions waiving
the statutory damage caps be repealed. Upon such repeal, the City would seek to purchase excess
public entity liability insurance, which includes coverage for federal claims, thus reducing the City's
liability under such claims to the amount of the City’s self-insured retentions.

BOARD/COMMISSION RECOMMENDATION: N/A

STAKEHOLDER PROCESS: N/A

ALTERNATIVES: N/A

RECOMMENDATION: It is recommended that City Council approve the proposed resolution repealing
the waiver of CGIA damage limitations with respect to the City and its enterprises.

PROPOSED MOTION: Move adoption of the proposed Resolution.

Attachments:

— A Resolution Reinstating Limitations on Judgments and Rescinding Portions of Resolution Nos. 82-
89 and 6-99 Pertaining to Damage Limitations Set Forth in the Colorado Governmental Immunity Act

— Resolution No. 82-89



Work Session Agenda Item

Council Meeting Date: January 13, 2014

To: President and Members of City Council
cc: Mayor Steve Bach
From: Councilmembers Don Knight and Andy Pico

Subject Title: Proposed Ordinances & Resolution Relating to Council's Confirmation Process for
Mayoral Appointees

Summary: Attached are a number of draft documents relating to Council’s confirmation of Mayoral
appointees for Council discussion. Since Council’s previous discussion of this issue at the November 12,
2013 work session (which was postponed until November 20, 2013), changes to the draft Council rule
and the draft Ordinance amending Section 303 of the City Code were included to shorten the time period
over which Council may request that the Mayor provide a plan to fill a position occupied by an interim
appointee from twelve months to six months.

Previous Council Action: Council discussed the proposed ordinances and resolution at their
November 12, 2013 work session, which was postponed and conducted on November 20, 2013, and at
their December 9, 2013 work session.

Attachments:

— An Ordinance Amending Section 201 (Appointees) of Part 2 (Appointive Officers, General Provisions)
of Article 2 (Officers of the City) of Chapter 1 (Administration, Personnel, and Finance) of the Code of
the City of Colorado Springs 2001, As Amended, Pertaining to Confirmation Process for Mayoral
Appointees

— An Ordinance Amending Section 303 (Appoint to Acting or Interim Capacity) of Part 3 (Powers and
Duties of the Mayor) of Article 2 (Officers of the City) of Chapter 1 (Administration, Personnel and
Finance ) of the Code of the City of Colorado Springs 2001, As Amended, Pertaining to the
Confirmation Process for Mayoral Appointees

— A Resolution Adopting an Amendment to the “City of Colorado Springs Rules and Procedures of City
Council” Relating to General Procedures for Confirmation of Mayoral Appointees

— Exhibit A: Amendments to City Council Rule 7.3 — General Procedures for Confirmation of Mayoral
Appointees
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DRAFT

January 14, 2014
CITY ATTY'S OFFICE
CODE CHANGE REVIEW
ATTY INIT
DATE / /

ORDINANCE NO. 14-

AN ORDINANCE AMENDING SECTION 201 (APPOINTEES)
OF PART 2 (APPOINTIVE OFFICERS, GENERAL
PROVISIONS) OF ARTICLE 2 (OFFICERS OF THE CITY) OF
CHAPTER 1  (ADMINISTRATION, PERSONNEL, AND
FINANCE) OF THE CODE OF THE CITY OF COLORADO
SPRINGS 2001, AS AMENDED, PERTAINING TO THE
CONFIRMATION PROCESS FOR MAYORAL APPOINTEES

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
COLORADO SPRINGS:

Section 1. S ection 201 (Appointees) of Part 2 ( Appointive Officers,
General Provisions) of Article 2 (Officers of The City) of Chapter 1 (Administration,
Personnel, and Finance) of the Code of the City of Colorado Springs 2001, as
amended, is amended by the addition of a new subsection C to read as

follows:

1.2.201: APPOINTEES:

C. As provided by City Charter §§ 3-50 and 4-40(f), City Council shall
promulgate rules of procedure for the confirmation of Mayoral appointees for
inclusion in the City of Colorado Springs Rules and Procedures of City Council.
Section 2. This ordinance shall be in full force and effect from and after its
final adoption and publication as provided by charter.
Section 3. Council deem:s it appropriate that this ordinance be published

by title and summary prepared by the City Clerk and that this ordinance shall be

available for inspection and acquisition in the office of the City Clerk.
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Infroduced, read, passed on first reading and ordered published this

day of

. 2014.

Finally passed:

Mayor’s Action:

O Approved:
O Disapproved:

Council Action:

Keith King, Council President

, based on the following objections:

Steve Bach, Mayor

., On

O Finally adopted on a vote of
O Amended and resubmitted
ATTEST:

Sarah B. Johnson, City Clerk

Keith King, Council President



DRAFT

January 14, 2014
CITY ATTY'S OFFICE
CODE CHANGE REVIEW
ATTY INIT
DATE / /

ORDINANCE NO. 14-

AN ORDINANCE AMENDING SECTION 303 (APPQOINT TO
ACTING CAPACITY) OF PART 3 (POWERS AND DUTIES OF
THE MAYOR) OF ARTICLE 2 (OFFICERS OF THE CITY) OF
CHAPTER 1 (ADMINISTRATION, PERSONNEL, AND
FINANCE) OF THE CODE OF THE CITY OF COLORADO
SPRINGS 2001, AS AMENDED, PERTAINING TO THE
CONFIRMATION PROCESS FOR MAYORAL APPOINTEES

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
COLORADO SPRINGS:

Section 1. Section 303 (Appoint to Acting Capacity) of Part 3 (Powers and
Duties of the Mayor) of Article 2 (Officers of The City) of Chapter 1
(Administration, Personnel, and Finance) of the Code of the City of Colorado
Springs 2001, as amended, is amended as follows:

1.2.303: APPOINT TO ACTING OR INTERIM CAPACITY:

A. The Mayor shall have the power to designate any person City employee
to perform the duties of any position under the Mayor's control which is vacant
or which lacks administration owing to the temporary or short-term absence or
disability of the incumbent. That person shall be designated to a deputy or
acting position and shall serve with the same powers and functions as the
vacant position. (Ord. 11-18)

B. For those appointed positions set forth in City Charter § 4-40(f) and City
Code § 1.2.201, when the appointee is unable, from any cause, to perform the
duties of the office for more than a temporary or short-term absence, or no
longer serves in the appointed position at the pleasure of the Mayor, the Mayor
may appoint any person to perform the duties of the vacant appointed position
for an interim period until a permanent appointee can be chosen and confirmed
by the City Council. If the interim appointee serves in the vacant appointed
position for more than twelve (12) six (6) months, the City Council may request
that the Mayor provide a plan to fill the vacancy. If the Mayor fails to provide a
plan to fill the vacancy, City Council may, pursuant to the City Council Rules of
Procedure, commence the confirmation process to confirm the interim

1
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appointee as the permanent appointee unless, for good cause shown, the
Council agrees to recognize the interim appointee’s continued service in the
vacant appointed position.

Section 2. This ordinance shall be in full force and effect from and after its
final adoption and publication as provided by charter.

Section 3. Council deems it appropriate that this ordinance be published
by title and summary prepared by the City Clerk and that this ordinance shall be
available for inspection and acquisition in the office of the City Clerk.

Infroduced, read, passed on first reading and ordered published this

day of , 2014,

Finally passed:

Keith King, Council President
Mayor’s Action:

O Approved:
O Disapproved: , based on the following objections:

Steve Bach, Mayor
Council Action:

O Finally adopted on a vote of , oNn
O Amended and resubmitted

Keith King, Council President
ATTEST:

Sarah B. Johnson, City Clerk



RESOLUTION NO. -14

A RESOLUTION ADOPTING AN AMENDMENT TO THE “CITY OF
COLORADO SPRINGS RULES AND PROCEDURES OF CITY COUNCIL”
RELATING TO GENERAL PROCEDURES FOR CONFIRMATION OF
MAYORAL APPOINTEES

WHEREAS, City Council is authorized to make and publish its own rules
and procedures and amend its own rules pursuant to the Charter of the
City of Colorado Springs, §3-50; and

WHEREAS, City Council adopted its current “City of Colorado Springs
Rules and Procedures of City Council” by Resolution No 42-13 dated April
9,2013; and

WHEREAS, City Council finds that the “City of Colorado Springs Rules
and Procedures of City Council” should be revised to improve the
conduct of its business.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
COLORADO SPRINGS:

Section 1. The City Council of Colorado Springs hereby adopts Rule 7.3.

General Procedures for Confirmation of Mayoral Appointees, attached hereto
as Exhibit A, effective January 29, 2014.

DATED at Colorado Springs, Colorado, this day of
2014.

Keith King, Council President

ATTEST:

Sarah B. Johnson, City Clerk
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PART 7 - PUBLIC HEARINGS

7-3. GENERAL PROCEDURES FOR CONFIRMATION OF MAYORAL
APPOINTEES

A. The City Council is required by City Charter § 4-40(f) to confirm the Mayor’s appointment of
individuals to serve in the following positions: City Clerk, City Attorney, Municipal Judges, Chief Financial
Officer, Police Chief, Fire Chief, Public Works Director, Parks Director, Community development Director,
Airport Director, and any other director of a City Department division, office, agency or enterprise if the
Mayor’s appointment authority is set forth by ordinance (collectively, “appointee”).

B. At the Mayor’s request, the Council President shall select and appoint one or two
Councilmembers to serve on the Mayor's appointee candidate selection committee. The
Councilmember(s) serving on the selection committee shall keep confidential the details of candidate
applications, resumes, curriculum vitae, references, and background information for those candidates
who are not selected as the Mayor’s appointee. The details of the Mayor’s appointee’s application
resume, curriculum vitae, references, and background information may be released to the entire Council
upon commencement of the confirmation process.

C. Upon the Mayor’s notification to Council that an appointee has been selected, or that an
appointment has been made or will be made following confirmation, the Council shall commence the
following confirmation procedure:

1. The Mayor may notify Council by contacting the Council President in person or by
telephone, or by delivering a written or emailed request for confirmation of the Mayor’s
appointee to the Council President. 2. Within two (2) business days of the Mayor’s notice to
Council, the Mayor or the Mayor’s representative shall forward to Council the advertised
position description for the office the appointee will hold, the appointee’s application, resume,
curriculum vitae, references, background information, and the proposed salary (“confirmation
packet”). The information contained in the confirmation packet shall be clearly marked so that
Councilmembers can easily determine which documents will be part of the confirmed
appointee’s personnel file as that term is defined by the Colorado Open Records Act, C.R.S. § 24-
72-201, et seq. (“CORA”). Confirmation must commence within thirty (30) days after receipt of
the confirmation packet

3. If one or more Councilmembers served on the Mayor’s selection committee for the
appointee, the Councilmember(s) shall be available to discuss one-on-one with other
Councilmembers the process the selection committee followed that resulted in the selection of
the appointee.
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4. Within five (5) business days of receipt of the confirmation packet, any Councilmember
may request additional information about the selection process, the appointee’s qualifications
or stakeholder recommendations by forwarding the request to the Council President. The
Council President shall forward the request to the Mayor. The Mayor may provide the
requested additional information.

5. Within five (5) business days of the Council’s receipt of the confirmation packet, the
Council President shall propose a confirmation schedule to the Mayor that may include, but is
not limited to, the following events prior to formal consideration of the confirmation request at
a Regular meeting: individual or group interviews of the appointee, a public input process, or a
Work Session discussion. The proposed confirmation schedule shall ensure the confirmation
process concludes no more than ninety (90) days following the date of receipt of the
confirmation packet.

6. The Mayor may request changes to the President’s proposed confirmation schedule to
meet administrative or operational needs of the City. To the extent possible, the President
should accommodate the Mayor’s request and modify the proposed confirmation schedule
accordingly. When final, the Council Administrator shall distribute the confirmation schedule to
the Council and coordinate the confirmation events set forth in the confirmation schedule.

Council Action.
1. Events of Confirmation Prior to Formal Consideration.

a. Councilmembers shall review and be familiar with the information contained in
the confirmation packet.

b. If the confirmation schedule includes individual or group interviews of the
appointee, Councilmembers shall make every effort to meet with the appointee in
person. If a Councilmember is unable to meet with the appointee in person, the
Councilmember shall make arrangements to speak with the appointee individually by
phone. Travel costs for out-of-town appointees shall be paid by the Administration.

C. Councilmembers may solicit stakeholder or public input on the appointee’s
qualifications for the position.

2. Formal Consideration of the Confirmation Request.

a. Confirmation shall be considered as New Business at a Regular or Special
meeting of the Council.

b. The Mayor or the Mayor’s representative may make a presentation and request
confirmation of the appointee. The appointee, if present, may address the Council. The
Council may inquire into the appointee’s education, training, experience, and any other
matters relevant to the appointee’s qualifications or ability to fulfill the duties of the
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position. The public shall be given an opportunity to speak about the appointee’s
education, training, experience, and any other matters relevant to the appointee’s
qualifications or ability to fulfill the duties of the position. The President shall preserve
decorum and cause to be removed any citizen whose comments are not related to the
appointee’s qualifications or ability to fulfill the duties of the position.

c. Councilmembers, the Mayor, the Mayor’s representative, or the appointee may
request postponement of the confirmation so long as ninety (90) days have not elapsed
since the Mayor’s notice was delivered pursuant to Rule 7-3(C), above. The President
shall state the purpose of the postponement and the date on which the confirmation
will be taken up again. The motion to postpone shall be in accordance with Rule 3-
17(E), above.

d. All appointees, except the City Attorney, shall be confirmed by the passage of a
resolution receiving a concurring vote of a majority of the members of the full City
Council. The appointee’s confirmation resolution shall set forth the name of the
appointee, the position to be held by the appointee and any other terms of the
appointee’s service the Mayor wishes to include.

e. The City Attorney shall be confirmed by the passage of an ordinance receiving a
concurring vote of a majority of the members of the full City Council. The City
Attorney’s confirmation ordinance shall set forth the name of the City Attorney, the
salary of the City Attorney, and any other terms of the appointee’s service the Mayor
wishes to include.

f. Failure to commence the confirmation process within thirty (30) days of the
Mayor’s notice, or to complete the confirmation process within ninety (90) days of the
Mayor’s notice, shall be deemed a de facto confirmation pursuant to the terms of City
Charter § 4-40(f).

Suspension of this Rule.

1. For good cause shown, the President may suspend any procedural elements of this Rule
at a Councilmember’s or the Mayor’s request. Good cause may include, but shall not be limited
to, issues related to an appointee’s current employment situation. The President shall notify
each Councilmember of a decision to suspend any element of this Rule, and shall identify the
element suspended and the reason for suspension. Any Councilmember may object to the
President’s decision to suspend any element of this Rule by sending written notice to the whole
of Council, listing the Councilmember’s objection to the element of this Rule that was
suspended and grounds for the Councilmember’s objection. The President may reverse his or
her decision to suspend an element of this Rule based upon the objection, or may bring the
objection to City Council for its consideration at the next available Work Session meeting.
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G.

2. Under no circumstances may the President suspend the deadlines within which the
Council must act to confirm as set out in Rule 7-3(A), above, or the application of any provision
of the Colorado Open Meetings Law as adopted in City Charter § 3-60(d) (“OML").

In accord with CORA and the OML, the following procedures shall be followed:

1. Councilmembers shall keep confidential any information in the confirmation packet that
is not subject to public disclosure pursuant to CORA.

2. If the confirmation schedule calls for interviews of the appointee, all interviews
involving more than two (2) Councilmembers shall be noticed in compliance with the OML.

3. If the confirmation schedule calls for a public input meeting outside a scheduled Work
Session or Regular Session meeting, notice of the public input meeting shall be noticed in
compliance with the OML.

4. “Confirmation” shall be included in the agenda information included in any OML notice
for appointee interviews involving more than two (2) Councilmembers, a public input meeting, a
City Council Work Session meeting, or a City Council Regular Session meeting.

If the Mayor has made an interim appointment to a vacant appointed position pursuant to City

Code § 1.2.303(B) and the interim appointee has served in the vacant appointed position for more than

twelve six (6) months, the City Council shall may request that the Mayor provide a plan to fill the

vacancy. If the Mayor fails to provide a plan to fill the vacancy, City Council may notify the Mayor that it

intends to commence, on a date certain, the confirmation process to confirm the interim appointee as

the permanent appointee unless, for good cause shown, the Council agrees to recognize the interim

appointee’s continued service in the vacant appointed position.
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WORKSESSION AGENDA ITEM

COUNCIL MEETING DATE: January 13, 2014

TO: President and Members of City Council

CC: Mayor Steve Bach

VIA: Laura Neumann, Chief of Staff/Chief Administrative Officer
FROM: Peter Wysocki, Planning and Development Director

Subject Title: Powerwood No. 7 and Northgate Estates No. 2 Annexations

SUMMARY:

Planning staff was recently approached by a local developer to “resurrect” and finalize two previously,
Council-approved annexations that have not been perfected by the annexors by failure to sign the
annexation agreements and request recordation of annexation plats. Since the authority to approve
annexations rests with the Council, staff sought input on how to proceed with these annexations from
Councilmembers Miller and Pico since the annexations are in their respective districts. Unfortunately,
Councilmember Pico was unable to meet. Councilmember Miller suggested that staff bring these two
annexations to a Council Work Session in order to discuss options with the entire Council.

In simple terms, the annexation process can be grouped into 5 steps:

Initial petition

Analysis by staff
Annexation ordinance
Annexation agreement
Annexation plat

arwdE

The two annexations in question are: Powerwood No. 7 and Northgate Estates No. 2. The Powerwood
No. 7 Annexation was approved by the City Council in September 2006, but was never finalized and
recorded. Similarly, the Northgate Estates No. 2 annexation was approved by the City Council in June
2008, and was never finalized and recorded. There is currently only one owner for both properties and
he now desires that the annexation process be completed so that both properties can be annexed into
the City.

PREVIOUS COUNCIL ACTION:

Pursuant to Council’s direction during the October 21, 2013 Work Session meeting, this item was
tabled for the January 13, 2014 meeting to discuss the Fiscal Impact Analysis reports submitted by the
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City Budget Office. Following the required notifications and due process, the City Council on September
12, 2006 and subsequently on September 26, 2006 approved the Powerwood No. 7 Annexation.
Council then approved the Northgate Estates No. 2 Annexation on June 10, 2008 and June 24, 2008.
The Mayor signed and the City Clerk attested to two approved ordinances.

BACKGROUND:

Powerwood No. 7:

The annexation petition was submitted to the City in August 2005 by the previous owner
(annexor) of the property;

On September 13, 2005, the City Council accepted the petition and referred the annexation to
City Administration (City Planning) for processing;

City Planning staff, working together with various other departments and review agencies,
prepared the annexation agreement and processed the companion applications for a master
plan (Powerwood Master Plan) and determination of zoning (to Agricultural);

Upon the annexor's acceptance, the annexation agreement, master plan and zoning were
presented to the City Planning Commission with staff's recommendation for approval;

On April 6, 2006, the City Planning Commission recommended that City Council approve the
annexation, including the annexation agreement, the master plan and the zone change;

After the required notifications and due process requirements were completed, City Council on
September 12, 2006, and subsequently on September 26, 2006, approved the annexation
ordinance, related resolutions, annexation agreement, master plan and zone change;

Prior to the affixing of signatures and the recording of the ordinance, annexation agreement and
plat, the owner of the property fell into bankruptcy and lost control of the property;

The applications went dormant and the financial institution that took possession of the property
expressed no interest in finalizing the annexation;

In July 2010, a new owner secured the property from the bank and then sold the property to the
current owner in January 2013;

During this time frame, the City requested that the project be withdrawn and removed from
consideration. The owner requested that the project be place on “hold”.

The immediate previous owner and the current owner of the property, Cumbre Vista, LLC,
approached the City regarding finalizing the annexation and developing the property for an
apartment complex;

After consulting with the City Attorney’s office, staff advised the owner that he may either begin
the annexation process anew or ratify the previously submitted annexation petition, as the new
owner;

On April 16, 2013, the new owner ratified the previous annexation petition and signed the
annexation agreement; and

It is now necessary for the annexation plat to be modified to reflect the current owner and for the
City to sign the annexation plat and agreement and then record the previously approved
annexation ordinance, agreement and plat.

Northgate Estates No. 2

The annexation petition was submitted to the City on April 23, 2007 by the previous owner
(annexor) of the property;

In July 2007, the City Council accepted the petition and referred the annexation to City
Administration (City Planning) for processing;

City Planning staff, working together with various other departments and review agencies,
prepared the annexation agreement and processed companion applications for a development
plan (Northgate Estates Filing No. 3 Development Plan included a church and two office
buildings) and to zone the property (to Office Complex);



¢ Upon the annexor’s acceptance, the annexation agreement, development plan and zoning were
presented to the City Planning Commission with staff's recommendation for approval;

e On April 3, 2008, the City Planning Commission recommended that City Council approve the
annexation, including the annexation agreement, the development plan and the zone request;

o After the required notifications and due process were completed, City Council on June 10,
2008, and subsequently on June 24, 2008, approved the annexation ordinance, related
resolutions, annexation agreement, development plan and zone request;

e Prior to the affixing of signatures and the recording of the ordinance, annexation agreement and
plat, the new owner of property placed the project on “hold” and the applications went dormant;

e During this time frame, the City requested that the project be “withdrawn” and removed from
consideration, but the owner requested that the project be place on “hold”.

e The current owner of the property, Cumbre Vista, LLC, approached the City regarding finalizing
the annexation and developing the property for a church and two office buildings;

e After consulting with the City Attorney’s office, staff advised the owner that he may either begin
the annexation process anew or ratify the previously submitted annexation petition, as the new
owner;

e The owner has not yet ratified the previous annexation or signed the annexation agreement;

e Itis now necessary for the annexation plat to be modified to reflect the current owner and for the
City to sign the annexation plat and agreement and then record the previously approved
annexation ordinance, agreement and plat.

FINANCIAL IMPLICATIONS:
Pursuant to Council’'s direction during the October 21, 2013 meeting, attached are the Fiscal Impact
Analysis Reports from the City Budget Office.

PLANNING COMMISSION RECOMMENDATION:

The City Planning Commission unanimously approved the Powerwood No. 7 Annexation, the
Powerwood Master Plan and the establishment of a zone on April 6, 2006. The City Planning
Commission unanimously approved the Northgate Estates No. 2 Annexation, the Northgate Estates
Filing No. 3 Development Plan and the establishment of zone applications.

STAKEHOLDER PROCESS:
Both projects were reviewed and processed using the City’s standard notification processes as required
by City Code during 2005-2006 and 2007-2008.

ALTERNATIVES:
City Council is asked to consider and offer one the following directions to staff:
1. Accept and reaffirm the previous City Council’s approval of the applications.

This alternative will be the simplest and most expeditious with no additional work. It essentially
honors the previously approved ordinances and annexation agreements.

2. Direct staff to renegotiate the annexation agreements with the applicant and to prepare
revised annexation agreements, master or development plans and zone changes for City
Council review and approval.

This alternative would honor the previously approved annexation ordinances but not the
agreements. It would allow the Council to re-open the agreements and negotiate new terms
and conditions. New agreements would be brought back to Council for consideration.



3. Direct City Staff and the applicant to begin the annexation, plan review and
establishment of zone application processes anew and void all previous City approvals.

This alternative would start entirely new annexation processes, including public hearings on the
ordinances, review of fiscal impact analyses and negotiation of new annexation agreements.

RECOMMENDATION:
Based on the size, location and terms and conditions of the existing annexation agreements, staff
recommends Alternative #1.

Attachments:

— PowerPoint Presentation

— Attachment A - Ordinance No. 06-164 for the Powerwood No. 7 Annexation

— Attachment B - Ordinance No. 08-94 for the Northgate Estates No. 2 Annexation
— Attachment C - Annexation Agreement for the Powerwood No. 7

— Attachment D - Annexation Agreement for the Northgate Estates No. 2

— Attachment E - Revised Fiscal Impact Analysis for Powerwood No. 7

— Attachment F - Revised Fiscal Impact Analysis for Northgate Estates No. 2
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ATTACHMENT C

Draft No. 8B
4/1/13

POWERWOOD NO.7 ANNEXATION
ANNEXATION AGREEMENT

THIS POWERWOOD NO. 7 ANNEXATION AGREEMENT (“Agreement”), dated the ___ day of
, 2013, is between the CITY OF COLORADO SPRINGS, a home rule city and Colorado
municipal corporation (“City”), and CUMBRE VISTA LLC, a Colorado limited liability company
(“Annexor”).

!
INTRODUCTION

Annexor owns all of the approximately 12.2 acres of real property located in El Paso County,
Colorado, identified and described in the legal description attached as Exhibit A and made a part of this
Agreement(referred to as the “Property”).

The growth of the Colorado Springs metropolitan area makes it likely that the Property will
experience development in the future. The Annexor will be required to expend substantial amounts for
installation of infrastructure needed to service the Property and, therefore, desires to clarify Annexor’s
obligations for instaliation of or payment for any off-site infrastructure or improvements and with regard to
the City’'s agreements with respect to provision of services to the Property and cost recoveries available
to Annexor. Subject to the terms and conditions set forth in this Agreement, both the City and Annexor
wish to annex the Property into the City to ensure its orderly development. In consideration of the mutual
covenants contained in this Agreement, the receipt and sufficiency of which are acknowiedged by each of
the parties, the City and Annexor agree as follows.

I
ANNEXATION

Annexor has petitioned the City for annexation of the Property. The annexation wili become
effective upon final approval by the City Council and the recording of the annexation piat and annexation
ordinance with the El Paso County Clerk and Recorder.

All references to the Property or to the Annexor’s Property are to the Property described in Exhibit
A, except as otherwise indicated.

I
LAND USE

An amendment to the Powerwood 3 - 6 Master Plan (the “Master Plan”) has been proposed,
submitted, reviewed and approved by the City Council on September 12, 2006. Annexor will comply with
the approved Master Plan or an amended Master Plan approved in accord with applicable provisions of
the Code of the City of Colorado Springs 2001, as amended or recodified (“City Code”).

Iv.
ZONING
A. Zoning. The City Planning and Community Development Department of the City agrees to

recommend that the initial zone established for Annexor’s Property be A/AQ (Agricultural with Commercial
Airport Overlay) upon annexation (pursuant to a separate establishment of zone application). While
zoned A/AQO, a development plan shali be required for any use requiring a building permit except for
agricuitural uses. Annexor acknowledges and understands that the City Council determines the
appropriate zone for the Property, and this recommendation does not bind the Planning Commission or
City Council to adopt an A/AO zone for the Property.
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B. Change of Zoning. Future change of zoning requests shall conform to the Master Pian, as
approved or as amended by the City. Change of zoning in accord with the land uses reflected on the
Master Plan will occur prior to actual development of the site.

V.
PUBLIC FACILITIES AND IMPROVEMENTS

A. General. As land is annexed into the City it is anticipated that land development wiil occur. in
consideration of this land development the City requires public facilities and improvements to be
designed, extended, installed, constructed, dedicated and conveyed as part of the land development
review and construction process. Public facilities and improvements are those improvements to property
which, after constructed by the Annexor and accepted by the City, shali be maintained by the City or
another public entity. Generally, the required public facilities and improvements and their plan and review
process, design criteria, construction standards, dedication, conveyance, cost recovery and
reimbursement, assurances and guaranties, and special and specific provisions are addressed in Chapter
7, Article 7 of the City Code (the “Subdivision Code”). Public facilities and improvements include but are
not necessarily limited to: 1.) Utilities for water, wastewater, fire hydrants, electric, gas, streetlights,
telephone and telecommunications; 2.} Streets, alleys, traffic control, sidewalks, curbs and gutters, trails
and bicycle paths; 3.) Drainage facilities for the best management practice to control, retain, detain and
convey flood and surface waters; 4.) arterial roadway bridges; 5.) parks; 6.) schools; and 7.) other
facilities and improvements warranted by a specific land development proposal.

It is understood that ali public facilities and improvements shall comply with the provisions of the
Chapter 7, Article 7 of the City Subdivision Code, unless otherwise specifically provided for under the
terms and provisions of this Agreement. Those specifically modified public facilities and improvements
provisions are as follows:

B. Metropolitan Districts. The Annexor and City agree that the Woodmen Road Metropolitan District
and the Woodmen Heights Metropolitan District have been created to design, extend, instali and
construct specific public facilities and improvements as identified in this Agreement.

1. Woodmen Road Metropolitan District (WRMD). Annexor acknowledges that Woodmen

Road shall be designed and constructed to meet City Subdivision Code and Public Works Policy Manual
design standards as identified and in accord with the County’s Major Thoroughfare Plan and the City's
intermodal Transportation Plan. The City has previously entered into an intergovernmental Agreement
(the “Woodmen Road IGA”), approved February 25, 2003, concerning Woodmen Road with the WRMD
and the County. The Woodmen Road {GA provides for construction by the WRMD of improvements to
Woodmen Road required by the City. In full satisfaction of Annexor's obligation for any needed
improvements to Woodmen Road, Annexor agree to petition for inclusion of the Annexor’s Property into
the WRMD.

2. Woodmen Heights Metropolitan District (WHMD). Annexor acknowledges that specified

public improvements shail be designed and constructed to meet City Subdivision Code and Public Works
Policy Manuai design standards. it should be noted that WHMD will be responsible for the design and
construction of area roadway improvements including Marksheffel Road, Tutt Boulevard and Black Forest
Road to meet City Subdivision Code and Public Works Policy Manual design standards.

C. Streets and Traffic Control. The Annexor agrees to construct, at the Annexor's expense (uniess
provided by the WRMD or the WHMD, as more particularly discussed in this Agreement and except as
expressly provided to the contrary) those street and/or traffic improvements adjacent to or within the
Property. These improvements shall also include dedications of rights-of-way and easements, and
extension of streets and rights-of-way. The provisions of City Code §§ 7.7.706 (Reimbursements) and
7.7.1001-1006 (Arterial Roadway Bridges) are excluded. City participation or reimbursement for Arterial
Streets and Arterial Bridges within the Property will not be allowed.
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1. On-Site or Adiacent Streets. The following streets have been identified in the annexation
process as those required to be constructed and/or improved by the Annexor at the time of project
development. The Annexor and City agree that other streets may be required to be constructed and/or
improved as specific future development projects warrant construction and/or improvement.

a. Tutt Boulevard. Tutt Boulevard currently runs adjacent to and along the western
boundary of the Property. Tutt Boulevard shall be constructed to meet standards as a minor arterial
street with on-street bike lanes and a raised median. Annexors shall be responsibie for dedicating any
needed right-of-way for Tutt Boulevard, including temporary siope easements, as required. The
Annexor’s responsibility for the construction of Tutt Boulevard and associated costs shall be in accord
with this Agreement. Tutt Boulevard is adjacent to the Property, and the Annexor shall participate
equitably on a per-acre basis with the Powerwood No. 2 and Powerwood Nos. 3-6 annexors and/or
property owners in the costs for construction of Tutt Boulevard, which shall include cost recovery for right-
of-way dedication to the owners of property located on the west side of Tutt Boulevard in accord with the
Powerwood No. 2 Annexation Agreement. Annexor participation for the costs of construction of Tutt
Boulevard (but not for cost recovery for right-of-way dedication), is currently contempiated to be satisfied
through the Annexor’s and the Property’s participation in the WHMD. If the WHMD does not fully fund the
construction of Tutt Boulevard, then the Annexor's Property will share on a prorata, per-acre basis with
the annexors and/or owners of the Powerwood Nos. 3-6 properties, all of the costs of the design, right-of-
way dedication and construction of Tutt Boulevard that are required to be paid by the Powerwood No. 3
property under the terms of its annexation agreement with the City.

b. Sorpresa Lane. Sorpresa Lane currently runs adjacent to and along the northern
boundary of the Property. The Annexor shali be responsible for dedicating any additional needed right-of-
way for Sorpresa Lane with sixty feet (60’) of total right-of-way, and an additional three feet (3') public
improvement easement on each side of the right-of-way, to the extent and in the locations that Sorpresa
Lane lies within or adjacent to the Property as shown on the Master Plan. Additionally, the Annexor shall
be responsible for dedicating any needed right-of-way for a deceleration lane on Tutt Boulevard for the
right turn onto Sorpresa Lane. Annexor shall be entitled to two accesses off Sorpresa Lane generally as
shown on the Master Plan. It is anticipated that the WHMD will construct Sorpresa Lane. To the extent
that the construction of Sorpresa Lane is not funded by the WHMD, the Annexor shall be responsible for
the costs of the design and construction of Sorpresa Lane where it lies within or adjacent to the Property.
Adjacent property owners will be responsible for the costs of design and construction of Sorpresa Lane
within their respective properties. The City agrees to negotiate in good faith to include a cost recovery
provision for Sorpresa Lane, consistent with the terms of this Paragraph 2, in the annexation agreements
of any properties that are adjacent to this section of Sorpresa Lane at the time of any future annexation
request. Cost recovery shall entitle the party that actually constructs any portion of this section of
Sorpresa Lane to a cost recovery, consistent with the provisions of this Paragraph 2, for the costs
incurred in the design and construction (but not right-of-way) of Sorpresa Lane, and such cost recovery
shall be administered in accord with City Code §§ 7.7.705.B.

2. Construction of internal Public Street Network to Serve Property. It is recognized that the
lack of a phasing requirement for the Property may result in the need for the Annexor to construct
portions of the internal public street network, as illustrated on the approved Powerwood Nos. 3-6 Master
Plan, that are not adjacent to the Property. In order to accommodate this situation Annexor shali dedicate
the full right-of-way and any slope easements required for any internal public streets, as illustrated on the
approved Master Plan, and any temporary construction easement reasonably required to complete
construction of those internal roads, at any time requested by the City or by an adjacent owner that
commences development. Additionally, if Annexor incurs costs associated with the design and
construction of internal public streets within the Property, Annexor shail be eligible for cost recovery from
adjacent owners having frontage on the street in accord with City Code § 7.7.705.B.

3. Adjacent Street Construction and Slope Easements. The City agrees to use all
reasonable efforts to obtain from the owners of any properties adjacent to the Property, any temporary
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slope or construction easement, including the City and Colorado Springs Utilities, if applicable, that may
be reasonably necessary to accommodate any of the road construction obligations assumed by the
Annexor under this Agreement.

4, Traffic Control Devices. Annexor shall pay for instaliation of traffic and street signs,
striping, and traffic control devices, and permanent barriers, together with ali associated conduit for all
streets within or contiguous to the Property as determined necessary by the City and in accord with
uniformly applied criteria set forth by the City. Traffic signals will be installed only after the intersection
warrants signals, as outlined in the Manual on Uniform Traffic Control Devices in use at the time or
another nationally accepted standard. Once the intersection meets the outlined criteria, the City will notify
the Annexor in writing and the Annexor will install the traffic signal within one hundred eighty (180) days
after receipt of that notice. The Annexor will be responsible for all components of the traffic signal,
except the City will supply the controller equipment and cabinet (Annexor will reimburse the City for its
reasonable costs of the equipment and cabinet). The Annexor shall be required to escrow funds for the
signal at Tutt/Sorpresa uniess the WHMD, on behalf of the Annexor, either posts financial assurances or
executes an acceptable intergovernmental agreement with the City on terms acceptable to the City to
secure the future construction of these signals.

D. Drainage. A Master Development Drainage Plan shall be prepared and submitted by the
Annexor to the City and approved by the City Engineer, prior to recording the annexation plat. Final
Drainage Reports and Plans shall be prepared and submitted by the Annexor to the City and approved by
the City Engineer, prior to recording subdivision plats. Annexor shall comply with ali drainage criteria,
standards, policies and ordinances in effect at the time of development, including but not limited to the
payment of any drainage, arterial bridge and detention pond fees and the reimbursement for drainage
facilities constructed. Annexor shall be responsible for conformance with the applicable Drainage Basin
Planning Study.

E. Tutt Bivd. Cottonwood Creek Bridge.  The City has reasonably determined that Annexor is
required to participate financially on a fair share basis in the Tutt Boulevard bridge over Cottonwood
Creek. The current estimate (design, right-of-way and construction) for the bridge is One Million Seven
Hundred Thousand Dollars ($1,700,000) and the Annexor’s contribution has been determined to be one
and eighty-nine hundredths percent (1.89%) of the total cost or Thirty-Two Thousand Eighty-Six Doilars
($32,086.00) based upon 12.2 platted acres within the Property, the fair share cost equates to a
Cottonwood Creek Basin bridge surcharge fee of Two Thousand Six Hundred Thirty Doliars per acre
($2,630/acre). This financial obligation shail be paid as a per-acre bridge surcharge fee imposed upon all
subdivision plats filed within the Property and shall be in addition to the standard bridge fee for the
Cottonwood Creek Drainage Basin. The platting of any property owned by the City is excluded from this
platting fee. The bridge surcharge fee shall be Two Thousand Six Hundred Thirty Dollars per acre
($2,630/acre) for 2006. The bridge surcharge fee shail be adjusted annually at the same rate as the
drainage and bridge fees are adjusted by the City within the Cottonwood Creek Basin. The City will make
a good faith effort to include requirements regarding contributions to the Tutt Bridge in conjunction with
the future annexation requests and development plan approval requests received for property located to
the east and north of the Property. The City will escrow all Tutt Bridge funds for funding future cost
recovery agreements associated with the bridge or for actual bridge construction.

F. Parks: Construction of Parks and Park Fees. Annexor agrees to join and participate in the
WHMD which shall own, maintain and operate the regional parks within the Powerwood No. 3-6 Master
Plan area. In consideration of Annexor's agreement to participate in the WHMD, which shall construct,
own and operate the parks within the property, Since the proposed park does not completely satisfy the
park land dedication requirement, the Annexor will only be required to pay for 14.6% percent of the fee-in-
lieu of park land dedication (per the City’s Subdivision Code) calculated on the initial Master Plan
densities. If, however, a future Master Plan amendment results in a net density increase above that
anticipated in the initial Master Plan, Annexor agrees to pay fees-in-lieu of the additional land dedication
requirement that is not satisfied by the WHMD regional park. Fees will be assessed at time of platting.
The fee owed to the City will be based on the then current Park and School fee rates found in Chapter 7,
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Article 7 of the City Code.

G. Schools. The Annexor agrees that school fees in lieu of land dedication will be required on any of
the Property that wouid be zoned and developed residentially in the future. It is anticipated that because
of the size of the Property, fees will be required rather than dedication of land for schools.

H. improvements Adjacent to Park and School Lands. Streets and other required public
improvements adjacent to park and school lands will be built by the Annexor without reimbursement by
the City or the School District.

VL
UTILITIES

A. Colorado Springs Utilities’ Services Colorado Springs Utilities” (Springs Utilities) water, non-potable
water, wastewater, electric, streetlight and gas services (together referred to as “Utility Service” or “Utility
Services”) are provided to eligible customers upon connection to the Springs Utilities’ facilities and
systems on a “first-come, first-served” basis, provided that (among other things) the City and Springs
Utilities determine that the applicant meets ali applicabie City ordinances and regulations, and applicable
Springs Utilities’ tariff requirements and regulations for each application for Utility Services.

Furthermore, Annexor shall ensure that the connection and/or extension of Utility Services to the Property
are in accord with all codes and regulations, Springs Utilities’ tariffs, rules, and policies, City ordinances,
resolutions, and policies, and the Pikes Peak Regionai Building Department Code, in effect at the time of
Utility Service connection and/or extension.

in addition, availability of Utility Services is contingent upon the availability of public rights-of-way or
private rights-of-way that Springs Utilities, in its sole discretion, determines are required for the extension
of any proposed Utility Service from the Springs Utilities’ system facilities that currently exist or that may
exist at the time of the proposed extension.

Annexation of the Property does not imply a guarantee of wastewater treatment facility capacity or any
other Utility Service supply or capacity. Springs Utilities does not guarantee Utility Service to the
Property. Accordingly, no specific aliocations or amounts of Utility Services, facilities, capacities or
supplies are reserved for the Property or Annexor, and the City and Springs Utilities make no
commitments as to the availability of any Utility Service at future times.

Springs Utilities’ connection requirements may, in Springs Utilities” sole discretion, require the Annexor to
provide a bond(s), or to execute a Revenue Guarantee Contract, or another Springs Ulilities-approved
guarantee, before Springs Utilities authorizes extension of Utility Services and/or other system
improvements. Annexor acknowledges that the connection requirements shall include Annexor’s
payment of all applicable development charges, recovery agreement charges, advance participation fees,
aid-to-construction charges and other fees or charges applicable to the requested Utility Service; and may
also include Annexor’'s payment of any system improvements that Springs Utilities determines necessary
to provide Utility Services to the Property or any costs Springs Utilities incurs to acquire additional service
territories associated with the Utility Services. Annexor acknowledges that recovery agreement charges,
advance participation costs, and aid-to-construction charges may vary over time and by location.
Annexor is responsible for contacting Springs Utilities’ Customer Contract Administration at (719)668-
8111 to ascertain which fees or charges apply to the Property at the time of connection, extension or
development.

B. Dedications and Easements Annexor, at its sole cost and expense, shall dedicate by plat and convey
by recorded writing, all property (real and personal) and easements that Springs Utilities, in its sole
discretion, determines are required for all electric, gas, water, non-potable water, wastewater and
streetlight utility facilities necessary to serve the Property, including, but not limited to, any gas regulation
or electric substation sites, water storage reservoir/tank sites and wastewater or water pump station sites.
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Springs Utilities, in its sole discretion, shall determine the location and size of ail property necessary to be
dedicated or otherwise conveyed. Annexor shall provide Springs Utilities ail written, executed
conveyances either (a) prior to platting, or (b) prior to the development of the Property, as determined by
Springs Utilities in its sole discretion. Annexor shail pay ali fees and costs applicable to or associated
with the platting of the real property to be dedicated. Dedicated properties and easements are not, and
shall not be, subject to refund or reimbursement and shall be deeded to the City, free and clear of any
liens or encumbrances, with good and marketable titie and otherwise in compliance with City Code §
7.7.1802. Further, ali dedications and conveyances shall be subject to Springs Utilities’ environmental
review. Springs Utilities has no obligation to accept any property including, but not limited to, property
that is environmentally unsound as determined by Springs Utilities in its sole discretion. All easements by
separate instrument shall be conveyed using the Springs Utilities’ then-current Permanent Easement
Agreement form.

If Annexor, with prior Springs Utilities” approval, relocates or alters any existing utility facilities within the
Property, then the relocation or alteration of these facilities shall be at the Annexor's sole cost and
expense. If Springs Utilities, in its sole discretion, determines that Annexor's relocation or alteration
requires new or updated easements, Annexor shall convey those easements prior to relocating or altering
the existing utility facilities using Springs Utilities’ then-current Permanent Easement Agreement form.
Springs Utilities will only relocate existing gas or electric facilities during time frames and in a manner that
Springs Utilities, in its sole discretion, determines will minimize outages and loss of service.

C. Extension of Utility Facilities by Springs Utilities Subject to the provisions of this Article VI,
including sections A and B above, and all applicable Springs Utilities’ tariffs, rules, regulations and

standards, Springs Utilities will extend electric and gas service to the Property if Springs Utilities, in its
sole discretion, determines that there will be no adverse effect to any Utility Service or utility easement.

s (as Service Any extension of gas facilities must be in accord with the Springs Utilities Line
Extension and Service Standards. Annexor shall be solely responsible for all costs and expenses
including, but not limited to, attorneys fees that Spring Utilities incurs due to any Colorado Pubiic
Utilities Commission (CPUC) filings made or arising from annexation of the Property. Annexor shall
support and make any CPUC filings that are necessary to support all Springs Utilities CPUC filings.

¢ Electric Service Any extension of electric facilities required to serve the Property must be in
accord with the Springs Utilities’ Line Extension and Service Standards. Springs Utilities, in its sole
discretion, may require Annexor to enter into a Revenue Guarantee Contract for the extension of
electric service. Once the annexation becomes effective, Springs Utilities will acquire the electric
service territory within the Property that is not served by Springs Utilities from the then-current electric
service provider, in accord with C.R.S. §§ 40-9.5-201 or 31-15-707 et seq. Annexor shall be solely
responsible for all costs and fees (including, but not limited to attorney’s fees) that Springs Utilities
incurs as a resuit of or associated with the acquisition of such electric service territory. Accordingly,
Springs Utilities may, in its sole discretion, require Annexor to contemporaneously escrow the monies
required for the acquisition of existing electric facility installations, easements and property from the
then-current electric service provider. Any escrowed monies shall be held by Springs Utilities without
interest. At Annexor’s sole expense, any overhead lines providing electric service within the Property
that are converted to underground service must be so converted in a manner that Springs Utilities, in
its sole discretion, determines will minimize outages and loss of Utility Service.

D. Wastewater Service Extensions by Annexor Annexor must extend and instali all necessary
wastewater main lines, wastewater pump stations, and service lines to the Property and within the
Property at Annexor’s sole cost and expense and in accord with all applicable Springs Utilities’ tariffs,
rules, regulations, Line Extension and Service Standards, and all City ordinances and regulations in effect
at the time of each specific request for wastewater service. Annexor shall be solely responsible for ali
costs and fees associated with engineering, materials, and construction of ali facilities and
appurtenances.




ATTACHMENT C

Annexor, at their sole cost and expense, must design and construct all wastewater collection facilities
(whether on-site or off-site) that Springs Utilities, in its sole discretion, deems necessary to serve the
Property. All facilities design and construction must be in accord Springs Utilities’ specifications and must
ensure development of an integrated wastewater system. The plans, specifications and construction of
the wastewater facilities and appurtenances are each subject to Springs Utilities’ inspection and written
approval. No work shall commence on any facilities uniess Springs Utilities approves, in writing,
Annexor's wastewater construction plans and copies of the approved plans are received by Springs
Utilities” Planning and Engineering Department. Annexor may only connect new facilities to the Springs
Utilities existing wastewater system if the constructed facilities pass Springs Utilities’ inspection and
Springs Utilities, in its sole discretion, grants written acceptance of the constructed facilities.

Springs Utilities’ Planning and Engineering Department shall make the final determination as to the size,
location and the required appurtenances of the wastewater system facilities necessary to serve the
Property. Springs Utilities may, in its sole discretion, require Annexor to design and construct
wastewater facilities to serve areas outside of the Property. Accordingly, Springs Utilities may require that
these facilities be larger than necessary for the Property alone in order to serve adjacent undeveloped
land. Further, Springs Utilities may, in its sole discretion, require Annexor to participate in off-site
wastewater facilities improvements that Springs Utilities, in its sole discretion, deems necessary to serve
the Property now or in the future.

In consideration of the Springs Utilities’ requirements, Annexor may be eligible for a recovery agreement
to assist in the collection of a pro rata share of the facility costs from the owners of the adjacent lands at
the time of their connection to the system and to refund those recoveries to the Annexor.  Springs
Utilities may approve the recovery agreement in accord with applicable City ordinances and Springs
Utilities’ tariffs. Any applicabie recovery agreement charges and any applicable development charges
shall be assessed at the time of each specific request for service.

As part of any development plan for the Property, Annexor must provide a Wastewater Master Facility
Report to Springs Utilities. The Master Facility Report must show the location of all existing and proposed
street cross-sections, wastewater mains, wastewater manholes and all other utility facilities.

In the event that permanent wastewater service is not available and the Property is determined by the
Springs Utilities to be located within the Upper East Fork of Sand Creek Basin or the Jimmy Camp Creek
Wastewater Service Area (JCC Area), then the Annexor shall execute an agreement with Springs Utilities
for interim wastewater service prior to Springs Utilities’ approval of any development plan. Additionally,
annexor any and all owners of the Property shall be responsible for the cost of any new regional
wastewater treatment facilities to serve the JCC Area and any necessary interceptors. Annexor
acknowledges that an agreement for the guarantee of funds will be required for the Annexor’s
proportional share of costs for any new regional wastewater treatment facility and for necessary pipeline
improvements to provide interim service.

E. Water and Non-potable Water Service Extensions by Annexor Annexor shall be responsibie for
extending and installing all potable water and non-potable water system facilities and appurtenances
(including both on-site and off-site water main lines, service lines and pump stations) that Springs Utilities,
in its sole discretion, deems necessary to serve the Property. The Annexor’'s responsibility for the costs
and fees of engineering, materials and construction of all required system facilities and appurtenances
shall be determined by the Springs Utilities’ extension policy in effect at the time of construction.

Annexor must design and construct all potable and non-potable water facilities (whether on or off site)
that Springs Utilities, in its sole discretion, deems necessary to serve the Property. All facilities design
and construction must be in accord with Springs Utilities’ Line Extension and Service Standards and
specifications and must ensure development of an integrated water system. The plans, specifications
and construction of water facilities and appurtenances are each subject to Springs Utilities’ inspection and
written acceptance. No work shall commence on any facilities uniess Springs Utilities approves, in
writing, Annexor’'s construction plans and copies of the approved plans are received by Springs Utilities’
7
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Planning and Engineering Department. Annexor may only connect new facilities to the Springs Utilities
existing water system if the constructed facilities pass Springs Utilities’ inspection and Springs Utiities, in
its sole discretion, grants written acceptance of the constructed facilities.

Springs Utilittes’ Planning and Engineering Department, in its sole discretion, shall make the final
determination as to the size, location and the required appurtenances of the system faciiities necessary to
serve the Property. Springs Utilities may, in its sole discretion, require Annexor to design and construct
system facilities to serve areas outside of the Property and to provide domestic, irrigation and fire
protection for future needs. Accordingly, Springs Utilities may require that these facilities be larger than
necessary to serve the Property itself. Further, Annexor acknowiedges that Springs Utilities may require
the Annexor to participate collectively with other development projects on a fair-share, pro rata basis in
any off-site system facilities improvements necessary to serve the Property now or in the future.

In consideration of the Springs Utilities’ requirements, Annexor may be eligible for a recovery agreement
to assist in the collection of a pro rata share of the facility costs from the owners of the adjacent lands at
the time of their connection to the system and to refund these recoveries to the Annexor. The recovery
agreement shall be approved by Springs Utilities in accord with applicable City ordinances and Springs
Utilities” tariffs. Any applicable recovery agreement charges and any applicable development charges
shall be assessed at the time of each specific request for utility service.

Annexor acknowledges that a Water Facilities Master Plan will be required as part of any development
plan submittai for the Property and must be approved by the Colorado Springs Fire Department and the
Springs Utilities. The Water Facilities Master Plan must show the location of ail existing and proposed
water mains, fire hydrants, storm sewers, street cross sections and any other related structures. Further,
the water distribution system facilities must meet the Springs Utilities” criteria for quality, reliability and
pressure. The water distribution system shall ensure capacity, pressure and system reliability for both
partially completed and fully completed conditions and the static pressure of the water distribution system
shall be a minimum of 60 psi. The phasing of the construction of utilities and subdivision filings shall
ensure that no more than fifty (50) homes are on a single water main line at any given time.

To ensure the protection of public health and to maintain compliance with state regulatory requirements,
the detailed plans for ail customer-owned, non-potable water distribution systems, including irrigation
systems, must be approved by Springs Utilities’ Planning and Engineering Department.

F. Limitation of Applicability = The provisions of this Agreement set forth the requirements of the City
and Springs Utilities in effect at the time of the annexation of the Property. These provisions shali not be
construed as a limitation upon the authority of the City or the Springs Utilities to adopt different
ordinances, rules, regulations, resolutions, policies or codes which change any of the provisions set forth
in this Agreement so long as these apply to the City generally. Subject to Article Vil of this Agreement,
the Springs Utilities’ tariffs, policies and/or contract agreements (as modified from time to time) shall
govern the use of all Utilities Services including, but not limited to, groundwater and non-potable water for
irrigation use by the Annexor for the Annexor's exclusive use.

vII.
GROUNDWATER CONSENT

Annexor grants in perpetuity to the City, the sole and exclusive right to use any and all groundwater
underlying or appurtenant to and used upon the Property. Annexor irrevocably consents, sells and
conveys to the City, in perpetuity, on behalf of themselves and any and all heirs, assigns or successors in
title, pursuant to C.R.S. § 37-90-137(4) as now existing or {ater amended, all rights to the withdrawal and
use of all groundwater underlying the Property. The execution of this Agreement by Annexor shall
constitute a conveyance of all groundwater rights to the City without the necessity of a separate deed.
However, upon the City Council’s approval of the annexation of the Property into the City, the Annexor, at
the Annexor’s expense, shall prepare and execute a deed or other instrument conveying to the City the
right to any and ail groundwater underlying or appurtenant to the Property. The City agrees that it shall
8
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obtain any and all easements necessary before construction and operation of any well on the Property.
Wells constructed by the City outside the Property may withdraw groundwater under Annexor’s Property
without additional consent.

Any welis or groundwater developed by Annexor prior to annexation will be subject to Springs Utilities’
groundwater tariffs, rules and regulations and standards. Annexor’s uses of groundwater shall be subject
to approval by the Springs Utilities and shall be consistent with the Springs Utilities standards, tariffs,
policies, and the City's ordinances, resolutions and policies for the use of groundwater now in effect or as
amended in the future.

If determined necessary by the City Engineer and/or Springs Utilities, Annexor shall also construct
facilities for the safe discharge of all sub-surface water into a drainage conveyance facility. Drainage
conveyance facilities shali not be eligible for drainage basin credit or reimbursement.

Vill.
PUBLIC LAND DEDICATION

Annexor agrees that all land dedicated or deeded to the City for municipal or utility purposes,
inciuding park and school sites, shall be platted and all applicable development fee obligations paid.

Annexor agrees that any land dedicated or deeded to the City for municipal or utility purposes,
inciuding park and school sites, shall be free and clear of liens and encumbrances. All fees that would be
applicable to the piatting of land that is to be dedicated to the City (including park and school land) shall
be paid by Annexor. Fees will be required on the gross acreage of land dedicated as of the date of the
dedication in accord with the fee requirements in effect as of the date of the dedication. All dedications
shali be platted by the Annexor prior to conveyance, uniess otherwise waived by the City.

in addition, any property dedicated by deed shall be subject to the foliowing:

A. All property deeded to the City shall be conveyed by General Warranty Deed.

B. Annexor shall convey the property to the City within 30 days of the City’s written request.

C. Any property conveyed to the City shall be free and clear of any liens and/or encumbrances.

D. All property taxes levied against the property shall be paid by the Annexor through the date of
conveyance to the City.

E. An environmental assessment of the property must be provided to the City for review and
approval, uniess the City waives the requirement of an assessment. Approval or waiver of the
assessment must be in writing and signed by an authorized representative or official of the City.

IX.
FIRE PROTECTION

The Annexor acknowledges that the Property is iocated within the boundaries of the Biack Forest
Fire Rescue Protection District (the “Fire District”) and is subject to property taxes payabie to the Fire
District for its services. The Annexor further acknowiedges that, after annexation of the Property to the
City, the Property will continue to remain within the boundaries of the Fire District until such time as the
Property is excluded from the boundaries of the Fire District. After annexation of the Property to the City,
fire protection services will be provided by the City through its Fire Department and by the Fire District
uniess and until the Property is excluded from the Fire District. After annexation, the Property will be
assessed property taxes payable to both the City and the Fire District until such time as the Property is
excluded from the boundaries of the Fire District.
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The Annexor understands and acknowledges that the Property may be excluded from the
boundaries of the Fire District under the provisions applicable to special districts, Article 1 of Title 32
C.R.S., and as otherwise provided by law. Upon request by the City, the person who owns the Property at
the time of the City’'s request agrees to apply to the Fire District for exclusion of the Property from the Fire
District. = The Annexor understands and acknowiedges that the Annexor, its heirs, assigns and
successors in title are responsible for seeking any exclusion from the Fire District and that the City has no
obligation to seek exclusion of any portion of the Property from the Fire District.

X.
FIRE PROTECTION FEE

The Annexor agrees to pay a fee of One Thousand Six Hundred Thirty-One Doliars ($1,631) (Note:
this is the 2012 fee) per gross acre of the entire Property or annexed area as Annexor’'s share of the
capital cost of a new fire station and the initial apparatus purchase required to service this annexation as
well as adjacent areas of future annexation. Fee payment for the gross acreage of each phase of
development shall be made prior to issuance of the initial subdivision plat for that phase. When land
purchase and construction of the Fire station and acquisition of the apparatus required to service this
annexation is imminent, the City shail notify Annexor in writing that payment of the Fire Protection Fee
required by this Agreement is due in fuil. Annexor shall have sixty (60) days to make arrangements to
pay the Fire Protection Fees due on the remaining gross acreage of the annexed Property for which the
fee has not previously been paid at platting. The fee shall be subject to a yearly escalation factor equal to
the increase in the City of Colorado Springs Construction index from the date of this Agreement. The City
agrees as future annexations occur within the service area of the proposed fire station the owners of
future annexations will be required to pay a per-acre fee to the City for the capital improvements to the
fire station.

XL
ORDINANCE COMPLIANCE

Annexor will comply with all tariffs, policies, rules, regulations, ordinances, resolutions and codes
of the City which now exist or are amended or adopted in the future, including those related to the
subdivision and zoning of land, except as expressly modified by this Agreement. This Agreement shall
not be construed as a limitation upon the authority of the City to adopt different tariffs, policies, rules,
regulations, ordinances, resolutions and codes which change any of the provisions set forth in this
Agreement so long as these apply to the City generally.

Xih.
ASSIGNS AND DEED OF TRUST HOLDERS.

Where as used in this Agreement, the term the Annexor or Property Annexor, shall also mean
any of the heirs, executors, personal representatives, transferees, or assigns of the Annexor and all these
parties shall have the right to enforce and be enforced under the terms of this Agreement as if they were
the original parties hereto. Rights to specific refunds or payments contained in this Agreement shall
always be to the Annexor unless specifically assigned to another person.

By executing this Agreement, the deed of trust holder agrees that: (1) should it become owner of the
property through foreclosure or otherwise that it will be bound by the terms and conditions of this
Agreement to the same extent as Owner; and (2) should it become owner of the property, any provisions
in its deed of trust or other agreements pertaining to the property in confiict with this Agreement shali be
subordinate to and superseded by the provisions of this Agreement.
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XHL.
RECORDING

This Agreement shall be recorded with the Clerk and Recorder of El Paso County, Colorado, and
constitute a covenant running with the land. This Agreement shall be binding on future assigns of the
Annexor and all other persons who may purchase land within the Property from the Annexor or any
persons later acquiring an interest in the Property. Any refunds made under the terms of this Agreement
shall be made to the Annexor and not to subsequent purchasers or assigns of the Property unless the
purchase or assignment specifically provides for payment to the purchaser or assignee and a copy of that
document is filed with the City.

XIv.
AMENDMENTS

This Agreement may be amended by any party, including their respective successors,
transferees, or assigns, and the City without the consent of any other party or its successors, transferees,
or assigns so long as the amendment applies only to the property owned by the amending party, but with
the concurrence of the financial institution. Should the financial institution no longer hold an interest in the
property and an affidavit to that effect is filed with the City and the El Paso County Clerk and Recorder, its
concurrence with any amendment will not be required. For the purposes of this section, an amendment
shall be deemed to apply only to the property owned by the amending party if this Agreement remains in
full force and effect as to the property owned by any non-amending party.

Any amendment shall be recorded in the records of El Paso County, shall be a covenant running
with the land, and shall be binding on all persons or entities presently possessing or later acquiring an
interest in the Property subject to the amendment unless otherwise specified in the amendment.

XV.
HEADINGS

The headings set forth in the Agreement for the different sections of the Agreement are for
reference only and shall not be construed as an enlargement or abridgment of the language of the
Agreement.

XVL.
DEFAULT AND REMEDIES

If either Annexor or City fails to perform any material obligation under this Agreement, and fails to cure
the default within thirty (30) days following notice from the non-defaulting party of that breach, then a
breach of this Agreement will be deemed to have occurred and the non-defaulting party will be entitled, at
its election, to either cure the default and recover the cost thereof from the defaulting party, or pursue and
obtain against the defaulting party an order for specific performance of the obligations under this
Agreement and, in either instance, recover any actual damages incurred by the non-defaulting party as a
result of that breach, including recovery of its costs and reasonable attorneys’ fees incurred in the
enforcement of this Agreement, as well as any other remedies provided by law.
XVIL.
GENERAL

Except as specifically provided in this Agreement, City agrees to treat Annexor and the Property in a non-
discriminatory manner relative to the rest of the City. In addition, any consent or approval required in
accord with this agreement from the City shall not be unreasonably withheld, conditioned or delayed. City
agrees not to impose any fee, levy or tax or impose any conditions upon the approval of development
requests, platting, zoning or issuance of any building permits for the Property, or make any assessment
on the Property that is not uniformly applied throughout the City, except as specifically provided in this
Agreement or the City Code. If the annexation of the Property or any portion of the Property is

11
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challenged by a referendum, all provisions of this Agreement, together with the duties and obligations of
each party, shall be suspended, pending the outcome of the referendum election. If the referendum
challenge to the annexation results in the disconnection of the Property from the City, then this
Agreement and all its provisions shall be null and void and of no further effect. If the referendum
challenge fails, then Annexor and City shall continue to be bound by all terms and provisions of this
Agreement.

Xl
SEVERABILITY

If any provision of this Agreement is for any reason and to any extent held to be invalid or
unenforceable, then neither the remainder of the document nor the application of the provisions to other
entities, persons or circumstances shall be affected.

XiX.
TERM

This Agreement shall be in force and effect for a period of twenty (20) years from its effective date
or until all terms and conditions contained in this Agreement have been complied with, whichever occurs
first. Thereafter, so long as the Property is located within the municipal boundaries of the City, it shall be
subject to the uniform ordinances, rules and regulations of the City generally applicable throughout the
City on a non-discriminatory basis. Upon the request of Annexor, the City agrees from time to time to
provide a statement upon which Annexor or a purchaser of the Property can rely indicating whether there
are any known defaults under this Agreement and whether there remain any obligations of Annexor for
installation or maintenance of any public improvements or any payment thereof.
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IN WITNESS WHEREOQOF, the parties set their hands and seals the day and year first written

above.

CITY OF COLORADO SPRINGS

BY:
CITY COUNCIL PRESIDENT

ATTEST:

BY:

CITY CLERK

APPROVED AS TO FORM:

BY:

CITY ATTORNEY
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PROPERTY ANNEXOR:

CUMBRE VISTA, LLC, a Colorado limited liability company { “Annexor”).

a Colorado limited liability company

By:
Brain Bahr, Manager

ACKNOWLEDGMENT
STATE OF COLORADO )
} ss.
COUNTY OF EL PASO )
The foregoing instrument was acknowledged before me this day of
2012, by , as Manager of Bahr Holdings, LLC, a Colorado limited hablhty
company.

Witness my hand and notarial seal.

My commission expires:

Notary Public
Address:



DEED OF TRUST HOLDER:

(Company)

(2?2 Company)

By:
(22 )

ACKNOWLEDGMENT

STATE OF COLORADO )
} ss.
COUNTY OF EL PASO )

The foregoing instrument was acknowledged before me this
2006, by , as Manager of

ATTACHMENT C

day of

Witness my hand and notarial seal.

My commission expires:

Notary Public
Address:
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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY
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ANNEXATION PETITION RATIFICATION

POWERWOOD NO.7 ADDITION ANNEXATION

Cumbre Vista, LLC (“Owner”) is the owner of property legally described on Exhibit “A”, (“the
Property”) attached to and made a part of this Annexation Petition Ratification The Property was
approved for annexation into the City of Colorado Springs in accordance with City Ordinance No. 06-
164 by the Colorado Springs City Council on September 26, 2006. However, the Powerwood No.7
Addition Annexation ordinance, plat and annexation agreement were never recorded. Subsequently
the above noted Owners have acquired the Property and now desire that the Annexation approval
ordinance, plat and agreement be recorded and the Annexation completed.

Said Owners hereby consents to and agrees to the Annexation of the Property and specifically ratifies
the Powerwood No.7 Addition Annexation Petition accepted by City Council on September 15, 2005.

WITNESS:
By: Cumbre Vista, LLC

Name: 67“5% 5“?5%’“

Title:

Managar—
Signature: {/5//,:: %%——-——w
STATE OF Cf} {{’yj{w )

!' .
COUNTY OF g% f//i @ ; >

The, foregoing instrument~ was acknowledged re  me is
(ol , 20 (2% p oy [OVidi R
WO 4 of Ly? /|5 CLL .
% KW? O ¥ ¢ J

% day of
Y]

AL as

Witness my hand and seal.
My commission expires:
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ATTACHMENT E

TO: Larry Larsen, Senior Planner

FROM: Nina Vetter, Senior Analyst

DATE: December 18, 2013

SUBJECT: Powerwood No.7 Annexation - Fiscal Impact Analysis

A copy of the fiscal impact analysis for the Powerwood No. 7 is attached. At the
request of the Planning Department, the Budget Office prepared a fiscal impact
analysis estimating the City General Fund and Public Safety Sales Tax (PSST) Fund
revenue and expenditures attributable to the Powerwood No. 7 development for the
period 2014-2023.

The fiscal review criteria of the City Code states city costs related to infrastructure and
service levels shall be determined for a ten-year tfime horizon for only the appropriate
municipal funds.

The methodology used for the fiscal impact analysis is a case study approach, where a
mini-budget process is undertaken in which City units are asked to project the
increased marginal cost of providing services to the development for 2014-2023. The
Budget Office estimates the city revenue, as outlined in the Revenue Notes, stemming
from the development.

The Annexation Agreement, drafted in 2006, provides for specific project-related fees
for the Tutt Boulevard Bridge over Cottonwood Creek, Cottonwood Creek Bridge Fee,
Parks Land Dedication, and a Fire Station. The specific project related revenue is not
included in the FIA itself, but stated at the end of the Revenue Notes for informational
PUrposes.

Most departments indicated that there were no identifiable marginal costs of providing
services to this development, as the area is currently being serviced by public safety
agencies, and the surrounding infrastructure and roadways are already being
maintained by the City as they fall within the service area of surrounding parcels. The
Fire Department identified marginal increases in operation costs of ~$145-$174
annually.

The result of the fiscal impact analysis is a positive cumulative cashflow for the City
during the 10-year timeframe.

The Summary of Expenditures and Revenues is attached. Also, the Expenditure and
Revenue Notes are attached that provide the methodology for calculating the
expenditures and revenues.
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EXPENDITURES

Total Salaries, Operating, and Capital Outlay
Police
Fire
Public Works - Streets
Public Works - Transportation Engineering
Public Works - City Engineering
Public Works - Transit
Parks, Recreation and Cultural Services
TOTAL EXPENDITURES
REVENUES
Property Taxes
Specific Ownership Taxes
Road & Bridge Revenue
Sales Tax Revenue (Residential Uses)
Sales and Use Tax Revenue (Building Materials)
Miscellaneous Revenue

General Fund Sub-Total
Public Safety Sales Tax Fund

Sales Tax Revenue (Residential Uses)
Sales and Use Tax Revenue (Building Materials)

Public Safety Sales Tax Fund Sub-Total
TOTAL REVENUE

REVENUE SURPLUS/DEFICIT
(Total Rev. less Total Exp.)
ANNUAL
CUMMULATIVE

Projected
2014

145

o O o oo

145

0

0

0

0
24,000

0
24,000

4,800
4,800

28,800

28,655
28,655

GENERAL FUND FISCAL IMPACT ANALYSIS
SUMMARY OF EXPENDITURES AND REVENUE FOR POWERWOOD NO. 7

Projected
2015

148

o O o oo

148

0

0

0
1,666
24,000
8,192

33,859

333
4,800

5,133

38,992

38,844
67,499

Projected
2016

151

o O o oo

151

1,022
120

39
3,382
24,000
16,385

44,948

676
4,800

5,476

50,424

50,273
117,772

Projected
2017

155

o O o oo

155

2,074
243

80
5,150
24,000
25,314

56,861

1,030
4,800

5,830

62,691

62,536
180,308

Projected
2018

158

o O o oo

158

3,158
370
122

6,971

19,200
34,765

64,585

1,394
3,840

5,234

69,819

69,661
249,969

Projected
2019

161

o O o oo

161

4,275
500
165

8,513

0
42,969

56,422

1,703
0

1,703

58,125

57,964
307,933

Projected
2020

164

o O o oo

164

5,221
611
201

8,768

0
44,258

59,059

1,754
0

1,754

60,813

60,649
368,582

Projected
2021

168

o O o oo

168

5,377
629
207

9,032

0
45,586

60,831

1,806
0

1,806

62,637

62,469
431,051

Projected
2022

171

P, O OOOoOOo

17

5,539
648
213

9,302

0
46,954

62,656

1,860
0

1,860

64,516

64,345
495,396

Projected
2023

174

o O o oo

174

5,705
667
220

9,582

0
48,362

64,536

1,916
0

1,916

66,452

66,278
561,674
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REVENUE NOTES
Powerwood No. 7 Annexation
General Fund/Public Safety Sales Tax Fund Fiscal Impact Analysis, 2014-2023

General Fund

PROPERTY TAX:

It is assumed property taxes will be collected in the year 2016 based upon beginning
construction in 2014 because of the time lag associated with placing assessed value onto
the assessment rolls. The 2016 revenue is calculated by multiplying the City mill levy of
4.279 mills by the projected increase in City assessed valuation resulting from the
proposed development. This assumes there is no change in the residential assessment
ratio of 7.96%. The cumulative assessed valuation includes a 3% annual increase in
market values.

SPECIFIC OWNERSHIP TAX:

The Specific Ownership Tax revenue is calculated at 11.70% of property tax revenues.
This is based on the 2012 actual City specific ownership tax revenues as a percent of
property tax revenue.

ROAD & BRIDGE REVENUE:

The Road & Bridge Revenue is calculated at 3.85% of the property tax revenues. This is
based on the 2012 actual City road & bridge revenues as a percent of property tax
revenue.

SALES AND USE TAX:

The revenue calculation assumes the existing General Fund tax rate and existing
collection practices. Projections include sales tax revenue from the personal consumption
by the population projected to reside in Powerwood No. 7 and the sale of building
materials used in the projected construction of the households and commercial space in
the development.

The Sales Tax Revenue for Residential Uses is calculated by determining the average
household income per unit and the percentage of income spent on taxable consumption.
The average household income per unit is calculated based upon an “affordability”
calculation, which assumes 10% down, 30-year mortgage @ 4%, and a 28%
income/Principal and Interest ratio. The percentage of income spent on taxable
consumption is 33.2%, which is an estimate from the U.S. Department of Commerce
Consumer Expenditure Surveys. It also assumes that 75% of consumption by the new
residents will be within the City and that 60% of the consumption by these residents is
new to the City (in other words, 60% of residents moved from outside City limits). Also,
it assumes there is a one-year construction/revenue collection lag. Projections include a
3% annual increase for inflation.

The Sales Tax Revenue for Building Materials is calculated based on sales taxable
materials at 40% of the value of residential property.
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MISCELLANEOUS REVENUE:

The Miscellaneous Revenue is based on per capita multipliers for the following
categories: Admissions Tax; State Cigarette Tax; HUTF; Charges for Services; Fines and
Forfeits, Utilities Surplus, as these revenues are impacted by a change in population.
Revenues were calculated using direct and per capita multiplier approaches. The
Miscellaneous Revenue includes a 3% annual increase. Also, it assumes there is a one-
year construction/revenue collection lag.

Public Safety Tax Fund

SALES AND USE TAX:

The revenue calculation assumes the existing PSST rate and existing collection practices.
Projections include sales tax revenue from the personal consumption by the population
projected to reside in Powerwood No. 7 and the sale of building materials used in the
projected construction of the households and commercial space in the development.

The Sales Tax Revenue for Residential Uses is calculated by determining the average
household income per unit and the percentage of income spent on taxable consumption.
The average household income per unit is calculated based upon an “affordability”
calculation, which assumes 10% down, 30-year mortgage @ 4%, and a 28%
income/Principal and Interest ratio. The percentage of income spent on taxable
consumption is 33.2%, which is an estimate from the U.S. Department of Commerce
Consumer Expenditure Surveys. It also assumes that 75% of consumption by the
residents will be within the City and that 60% of the consumption by these residents is
new to the City (in other words, 60% of residents moved from outside City limits). Also,
it assumes there is a one-year construction/revenue collection lag. Projections include a
3% annual increase for inflation.

The Sales Tax Revenue for Building Materials is calculated based on sales taxable
materials at 40% of the value of residential property.

Additional Annexation Agreement Items Not Included in FIA

Annexation Fee $ Amount Recipient

Tutt Boulevard Bridge over  $32,086 City Escrows

Cottonwood Creek

Cottonwood Creek Bridge  $10,809 City (standard fee, retained
Fee for future use)

Park Fees-in-Lieu of $24,962 (14.6% of $1,781  City (held in Public Space
Dedication per unit) Development Fund)

Fire Station & Apparatus $19,898 ($1,631 per acre) City (held until fire station
Fee built)
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EXPENDITURE NOTES:
Powerwood No. 7 Annexation
General Fund/Public Safety Sales Tax (PSST) Fund Fiscal Impact Analysis, 2014-2023

POLICE:

As development occurs, the Police Department is responsible for regular police patrol and first
response services in the area. However, the proposed annexation area is located in a serviced
area, and the addition of 96 residential units will not have an identifiable marginal increase in
cost of services for the Police Department within the next ten years.

FIRE:

As part of the Annexation Agreement, the Annexor will pay their fair and equitable share of the
land and construction expenses and initial equipment costs for a future fire station at $1,631 per
acre. These funds were initially intended for Fire Station #21 when the Annexation Agreement
was written, however, since Station #21 is now completed, funded through a combination of
previously received annexation revenue and PSST funds, these annexation funds will now be
dedicated to Station #22. The only additional, operational, identifiable marginal costs of
providing service to the annexed area are fuel, medical supplies and maintenance (~$145-$174
annually).

PUBLIC WORKS - STREETS, TRAFFIC ENGINEERING, CITY ENGINEERING:
There are no additional public infrastructure or maintenance obligations associated with this
annexation in the next ten years. The parcel is an infill parcel so infrastructure surrounding the
parcel is already existing and serving other parcels. There are no additional marginal
maintenance costs, as the City is currently maintaining all roadways surrounding the parcel in the
next ten years.

As part of the Annexation Agreement, the Annexor has agreed to pay a fee for development of
the Tutt Boulevard bridge over Cottonwood Creek and the Cottonwood Creek Drainage Basin
Bridge fee. The Tutt Boulevard Bridge fee will be escrowed to be used when the bridge is
constructed or to be used to fund future cost recovery agreements associated with the
construction. The Cottonwood Creek Drainage Basin fee will be used to pay back developers
who have already constructed drainage facilities in this basin.

PUBLIC WORKS -TRANSIT:

There are currently no transit services in this area. Transit does not anticipate any new transit
services in this area within the next ten years, thus there are no identifiable marginal costs within
the next ten years. However, transit will be opening a park and ride near the area, which will
benefit the households in the annexed area.

PARKS:

As part of the Annexation Agreement, the Annexor will pay 14.6% of the fee-in-lieu of park land
dedication (which is $1,781 per unit per the City’s Subdivision Code). The fee will be held in the
Public Space and Development Fund for future park development in this area.
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TO: Larry Larsen, Senior Planner
FROM: Nina Vetter, Senior Analyst
DATE: December 18, 2013

SUBJECT: Northgate Estates Addition No. 2 Annexation - Fiscal Impact Analysis

A copy of the fiscal impact analysis for the Northgate Estates Addition No. 2 is
attached. Afthe request of the Planning Department, the Budget Office prepared a
fiscal impact analysis estimating the City General Fund and Public Safety Sales Tax
(PSST) fund revenue and expenditures attributable to the Northgate Estates Addition
No. 2 development for the period 2014-2023.

The fiscal review criteria of the City Code states city costs related to infrastructure and
service levels shall be determined for a ten-year tfime horizon for only the appropriate
municipal funds.

The methodology used for the fiscal impact analysis is a case study approach, where a
mini-budget process is undertaken in which City units are asked to project the
increased marginal cost of providing services to the development for 2014-2023. The
Budget Office estimates the city revenue stemming from the development, as outlined
in the Revenue Notes.

The Annexation Agreement, drafted in 2008, provides for specific project-related fees
for Fire Station #22, a Police Station, Off-Site Transportation and Cost Recovery for North
Gate Boulevard. The specific project related revenue is not included in the FIA itself,
but stated at the end of the Revenue Notes for informational purposes.

Most departments indicated that there were no identifiable marginal costs of providing
services to this development, as the area is currently being serviced by public safety
agencies, and the surrounding infrastructure and roadways are already being
maintained by the City as they fall within the service area of surrounding parcels. The
Fire Department identified marginal increases in operation costs of ~$7-$10 annuallly.

The result of the fiscal impact analysis is a positive cumulative cashflow for the City
during the 10-year timeframe.

The Summary of Expenditures and Revenues is attached. Also, the Expenditure and
Revenue Notes are attached that provide the methodology for calculating the
expenditures and revenues.
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SUMMARY OF EXPENDITURES AND REVENUE FOR NORTHGATE ESTATES ADDITION NO. 2 ANNEXATION

EXPENDITURES

Total Salaries, Operating, and Capital Outlay
Police
Fire
Public Works - Streets
Public Works - Transportation Engineering
Public Works - City Engineering
Public Works - Transit
Parks, Recreation and Cultural Services

TOTAL EXPENDITURES

REVENUES

Property Taxes

Specific Ownership Taxes

Road & Bridge Revenue

Sales and Use Tax Revenue (Building Materials)

General Fund Sub-Total

Public Safety Sales Tax Fund
Sales and Use Tax Revenue (Building Materials)

Public Safety Sales Tax Fund Sub-Total
TOTAL REVENUE

REVENUE SURPLUS/DEFICIT
(Total Rev. less Total Exp.)
ANNUAL
CUMMULATIVE

Projected
2014

~N OO OO o-~NOo

o o O oo

M
0]

GENERAL FUND FISCAL IMPACT ANALYSIS

Projected Projected Projected Projected
2015 2016 2017 2018
0 0 0 0
8 8 8 8
0 0 0 0
0 0 0 0
0 0 0 0
0 0 0 0
0 0 0 0
8 8 8 8
0 0 1,278 2,633
0 0 150 308
0 0 49 101
8,240 8,487 0 3,042
8,240 8,487 1,477 6,085
1,648 1,697 0 0
1,648 1,697 0 0
9,888 10,185 1,477 6,085
9,880 10,177 1,469 6,077
9,873 20,050 21,519 27,595

Projected
2019

0 O OO OO wo

2,712
317
104

3,134

3,134

3,126
30,721

Projected
2020

© O OO OO wo

2,793
327
108

3,228

3,228

3,219
33,940

Projected
2021

© O OO OO wo

2,877
337
111

3,325

3,325

3,316
37,255

Projected
2022

© O OO OO wo

2,963
347
114

3,424

3,424

3,415
40,670

Projected
2023

3,052
357
118

3,527

3,527

3,517
44,187
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REVENUE NOTES
Northgate Estates Addition No. 2 Annexation
General Fund/Public Safety Sales Tax Fund Fiscal Impact Analysis, 2014-2023

General Fund

PROPERTY TAX:

It is assumed property taxes will be collected in the year 2017 based upon beginning
construction in 2015 because of the time lag associated with placing assessed value onto
the assessment rolls. The 2017 revenue is calculated by multiplying the City mill levy of
4.279 mills by the projected increase in City assessed valuation resulting from the
proposed development. This assumes there is no change in the non-residential
assessment ratio of 29% and that the church is property-tax exempt. The cumulative
assessed valuation includes a 3% annual increase in market values.

SPECIFIC OWNERSHIP TAX:

The Specific Ownership Tax revenue is calculated at 11.70% of property tax revenues.
This is based on the 2012 actual City specific ownership tax revenues as a percent of
property tax revenue.

ROAD & BRIDGE REVENUE:

The Road & Bridge Revenue is calculated at 3.85% of the property tax revenues. This is
based on the 2012 actual City road & bridge revenues as a percent of property tax
revenue.

SALES AND USE TAX:

The revenue calculation assumes the existing General Fund tax rate and existing
collection practices. Projections only include sales tax revenue from building materials, as
there is no residential development included in this annexation. Sales Tax Revenue for
Building Materials is calculated based on sales taxable materials at 40% of the value of
the office buildings (excluding the church, as this assumes church-related taxable
materials are tax exempt).

MISCELLANEOUS REVENUE:
There is no miscellaneous revenue, as only residential development that increases the
population of the City results in increased miscellaneous revenue through this model.

Public Safety Tax Fund

SALES AND USE TAX:

The revenue calculation assumes the existing PSST rate and existing collection practices.
The revenue calculation assumes the existing General Fund tax rate and existing
collection practices. Projections only include sales tax revenue from building materials, as
there is no residential development included in this annexation. Sales Tax Revenue for
Building Materials is calculated based on sales taxable materials at 40% of the value of
the office buildings (once again excluding the church, as this assumes church-related
taxable materials are tax exempt).
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Additional Annexation Agreement Items Not Included in FIA

Annexation Fee $ Amount Recipient

Off-Site Transportation $51,540 ($10,206 per acre)  City Escrows for Developer
Improvement Fee

Cost Recovery for North $62,125 City Escrows for Developer
Gate Boulevard

Police Station & Related $3,419 ($677 per acre) City

Equipment

Fire Station & Apparatus $3,985 ($789 per acre) City (for Fire Station #22)
Fee
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EXPENDITURE NOTES:
Northgate Estates Addition No. 2 Annexation
General Fund/Public Safety Sales Tax (PSST) Fund Fiscal Impact Analysis, 2014-2023

POLICE:

As part of the Annexation Agreement, the Annexor will pay their fair and equitable share of the
capital cost of a new police station and initial equipment required at a rate of $677 per acre.
There are currently no plans for a Police Station to service this area, thus the funds will be held in
escrow for future area Police Station development.

The proposed annexation area is located in a currently serviced area, and the addition of office
space and a church do not generate an identifiable marginal increase in cost of services for the
Police Department within the next ten years.

FIRE:

As part of the Annexation Agreement, the Annexor will pay their fair and equitable share of the
land and construction expenses and initial equipment costs for a future fire station at $789 per
acre for Station #22 (as required by the Annexation Agreement). The only additional,
operational, identifiable marginal costs of providing service to the annexed area are fuel, medical
supplies and maintenance (~$7.00-$10.00 annually).

PUBLIC WORKS - STREETS, TRAFFIC ENGINEERING, CITY ENGINEERING:
There are no additional public infrastructure or maintenance obligations associated with this
annexation in the next ten years. The parcel is an infill parcel so infrastructure surrounding the
parcel is already existing and serving other parcels. There are no additional marginal
maintenance costs in the next ten years, as the City is currently maintaining all roadways
surrounding the parcel.

As part of the Annexation Agreement, the Annexor has agreed to pay an Off-Site Transportation
Improvement Fee of $10,206 per acre, which the City will escrow to pay back past developer
investment in roads in the area. Additionally, the Annexor has agreed to pay a Cost Recovery for
North Gate Boulevard of $62,125, which the City will also escrow to pay back past developer
investment in North Gate Boulevard adjacent to the parcel.

PUBLIC WORKS - TRANSIT:

There are currently no transit services in this area. Transit does not anticipate any new transit
services in this area within the next ten years, thus there are no identifiable marginal costs within
the next ten years. However, transit will be opening a park and ride near the area, which will
benefit the households in the annexed area.

PARKS:
This annexation does not require the creation of an additional park site, as existing neighborhood
parkland in the vicinity will meet the park service radius needs, within the next ten years.
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WORK SESSION AGENDA ITEM

COUNCIL MEETING DATE: January 14, 2014

TO: President and Members of City Council

CC: Mayor Steve Bach

VIA: Laura Neumann, Chief of Staff/Chief Administrative Officer
FROM: Peter Wysocki, Planning and Development Director

Larry Larsen, Senior Planner

Subject Title: Human Service Establishment Code Amendment

SUMMARY:

This is a request by City of Colorado Springs Planning and Development Department Land Use Review
Division for approval of an amendment to the City Zoning Code. This proposed amendment to Chapter 7,
Article 3, Sections 103, 105 and 705 of the Code of the City of Colorado Springs, 2001 as amended
(‘City Code’) pertains to the Development Plan requirements for Human Service Establishments. The
modifications to Section 705 are to have the definitions from the Mixed Use Zone Districts match those
throughout Chapter 7 (‘Zoning Code’).

Development Plans (‘DP’) applications are required for Human Service Establishments in a variety of
zone districts. However, with the most recent Code scrubs undertaken by the Planning and Development
Department in 2012, the requirement for a DP that was noted in Section 7.3.105.F (2) (d) was then
negated in Section 7.5.502 ‘Development Plans’ as this section states that DP’s are only required if there
is a change in ‘Use Type’ rather than an actual change of use.

PREVIOUS COUNCIL ACTION:
None

BACKGROUND:

From 2010 to 2012, a Committee was formed consisting of City staff, members of the development
community and neighborhood representatives. The committee’s task was to comprehensively review and
identify changes and modifications that were necessary to clarify the Zoning Code and consequently
remove unnecessary barriers to development. The portion of the Zoning Code pertaining to human
service establishments was modified to align the Code’s various definitions with the regulations of the
State of Colorado. The intent of the Committee was to retain the DP requirements for human service
establishments. Through the process, the letters identifying the situations when a DP was required were
removed from the use tables contained in Sections 7.3.103 and 7.3.203 of the City Code. The intent of
the Committee was to add additional language in Section 7.5.502 to continue the DP requirement for
human service establishments; however, when the Zoning Code amendments were written and therefore
passed by City Council, the intended language was inadvertently left out.

1
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FINANCIAL IMPLICATIONS:
Not applicable

BOARD/COMMISSION RECOMMENDATION:
The Planning Commission unanimously approved the proposed amendment at their November 21, 2013

meeting.

STAKEHOLDER PROCESS:
The proposed Zoning Code amendment has been reviewed by the Office of the City Attorney and input
received from the Land Use Review Division staff.

RECOMMENDATION:
As recommended by the Planning Commission, City Council is requested to approve the amendment.

Attachments:

— An ordinance amending Sections 103 (Permitted, Conditional and Accessory Uses) and 105
(Additional Standards for Specific Uses Allowed in Residential Zones) of Part 1 (Residential
Districts) and Section 705 (Mixed Use Permitted, Conditional and Accessory Uses) of Part 7
(Mixed Use Zone Districts) of Article 3 (Land Use Zoning Districts) of Chapter 7 (Planning,
Development and Building) of the Code of the City of Colorado Springs 2001, as amended,
pertaining to Human Service Establishments

— CPC Record-of-Decision

— CPC Agenda



CITY ATTY'S OFFICE
CODE CHANGE REVIEW
ATTY INIT
DATE / /

ORDINANCE NO. 14-

AN ORDINANCE AMENDING SECTIONS 103 (PERMITTED,
CONDITIONAL AND ACCESSORY USES) AND 105 (ADDITIONAL
STANDARDS FOR SPECIFIC USES ALLOWED IN RESIDENTIAL
ZONES) OF PART 1 (RESIDENTIAL DISTRICTS) AND SECTION 705
(MIXED USE PERMITTED, CONDITIONAL AND ACCESSORY USES)
OF PART 7 (MIXED USE ZONE DISTRICTS) OF ARTICLE 3 (LAND USE
ZONING DISTRICTS) OF CHAPTER 7 (PLANNING, DEVELOPMENT
AND BUILDING) OF THE CODE OF THE CITY OF COLORADO
SPRINGS 2001, AS AMENDED, PERTAINING TO HUMAN SERVICE
ESTABLISHMENTS

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF

COLORADO SPRINGS:

Section 1. That Section 103 (Permitted, Conditional and Accessory Uses) of
Part 1 (Residential Districts) of Article 3 (Land Use Zoning Districts) of Chapter 7
(Planning, Development and Building) of the Code of the City of Colorado Springs

2001, is hereby amended to read as follows:

7.3.103: PERMITTED, CONDITIONAL AND ACCESSORY USES:

* * %

R-1 R-1
Use Types A R 9000 6000 R-2 R-4 R-5 SU TND

Residential use types:

k k %k

Human service establishments:

k k %k



Large family care home C C C C C P P P cp

Residential childcare facility C C C C C P P P cp

Section 2. That Section 105 (Additional Standards for Specific Uses Allowed in
Residential Zones) of Part 1 (Residential Districts) of Article 3 (Land Use Zoning
Districts) of Chapter 7 (Planning, Development and Building) of the Code of the City of

Colorado Springs 2001, is hereby amended to read as follows:

7.3.105: ADDITIONAL STANDARDS FOR SPECIFIC USES ALLOWED IN
RESIDENTIAL ZONES:

* % %

F. Human Service Establishments:

* % %

a. Separation Requirements: No human service establishment shall
be located within one thousand feet (1,000") of another human service
establishment. The one thousand foot (1,000') spacing requirement shall
not apply between two (2) to establishments licensed by the State as
assisted living or long term care. The one thousand foot (1,000
separation measurement shall be made in a straight line without regard to
intervening structures or objects from the nearest property line of the
proposed human service establishment to the nearest property line of

another human service establishment.

* % %

C. Permitted Zones For Human Service Establishments:



(1) Human service homes are permitted in the A, R, R-1 9000,
R-1 6000, R-2, R-4, R-5, SU, TND, OR, OC, C-5, PUD;er FBZ, MU-CC,
MU-NC or MC-R/EZ zone districts.

(2)  All other types of human service establishments may be
allowed in accord with sections 7.3.103, efthis-part-and section 7.3.203
and 7.3.705(B) of this Zoning Code

(3) A development plan is required for the following
permitted uses identified in the tables in sections 7.3.103, 7.3.203
and 7.3.705(B): a human service residence, large family care home,
hospice, residential child care facility, domestic violence safehouse
housing more than five (5) residents, family support residence,
human service facility, drug and alcohol treatment facility, human
service shelter and detoxification center use.

4) In the PUD zone, after October 1, 2012, all human service
establishment uses other than human service homes, shall be

determined at the time of the establishment of the zone district.

(5) In the FBZ zone, all human service establishment uses,

other than human service homes, shall be determined at the time of
regulating plan approval. speeiic-allowance-ef-human-service-use-types
. | with 4 I lati lan.

Section 3. That Section 705 (Mixed Use Permitted, Conditional and Accessory

Uses) of Part 7 (Mixed Use Zone Districts) of Article 3 (Land Use Zoning Districts) of

Chapter 7 (Planning, Development and Building) of the Code of the City of Colorado

Springs 2001, is hereby amended to read as follows:

7.3.705: MIXED USE PERMITTED, CONDITIONAL AND ACCESSORY USES:

* % %


http://www.sterlingcodifiers.com/codebook/?ft=3&find=7.3.103
http://www.sterlingcodifiers.com/codebook/?ft=3&find=7.3.203

The uses allowed in these districts are subject to the standards in this part, the

applicable human service establishment standards in article 3 of this chapter, the
applicable parking, landscaping, sign, and other general site development standards in
article 4 of this chapter, and the applicable administrative and procedural regulations in

article 5 of this chapter.

* % *
Use Types MU-NC MU-CC MU-R/EC
Residential Use Types:
* % %
Human Service Establishments:
Human Service Home P P P
Human Service Residence C P P
Family Care Home P P P
Large Family Care Home C P P
Hospice C P P
Residential Child Care Facility C P P
Domestic Violence Safehouse P P P
Family Support Residence C P P
Human Service Facility C P P
Drug and Alcohol Treatment Facility C P P
Human Service Shelter C P P
Detoxification Center
Healthcare support facility C P P
Human service facility: C P P

Hospice C P P


http://www.sterlingcodifiers.com/codebook/?ft=2&find=4
http://www.sterlingcodifiers.com/codebook/?ft=2&find=5

Nursing home C P P

Youth home C P P
Human service home P P P
Human service residence: p P p

Hospice P p p

Family care/foster adopt home P P P

Youth home P p p
Human service shelter: C P P

Healthcare support facility C P P

Section 4. This ordinance shall be in full force and effect from and after its
passage and publication as provided by Charter.

Section 5. Council deems it appropriate that this ordinance by published by title
and summary prepared by the City Clerk and that this ordinance shall be available for
inspection and acquisition in the office of the City Clerk.

Introduced, read, passed on first reading and ordered published this __ day

of , 2014.

Finally passed

Keith King, Council President

ATTEST:

Sarah B. Johnson, City Clerk

CPC CA 13-00119



CITY OF COLORADO SPRINGS PLANNING COMMISSION
RECORD-OF-DECISION

NEW BUSINESS CALENDAR

DATE: November 21, 2013

ITEM: 7

STAFF: Larry Larsen

FILE NO.: CPC CA 13-00119

PROJECT: Human Service Establishment Code Amendment

Commissioners Walkowski and Shonkwiler now excused

STAFF PRESENATION
Mr. Larry Larsen, City Senior Planner, presented PowerPoint slides (Exhibit A).

CITIZENS IN FAVOR/OPPOSITION
None

STAFF REQUESTED TO SPEAK
None

DECISION OF THE PLANNING COMMISSION

Moved by Commissioner Markewich, seconded by Commissioner Henninger, to approve Item 7-File No.
CPC CA 13-00119, the proposed Zoning Code amendment. Motion carried 6-0 (Commissioners
Shonkwiler and Walkowski excused with Commissioner Phillips absent).

November 21, 2013
Date of Decision Edward Gonzalez, Planning Commission Chair
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Human Services Establishments
City Zoning Code Amendment

City Planning Commission
November 21, 2013

Peter Wysocki, Planning Director
Larry Larsen, Senior Planner

Human Services Establishments City
Zoning Code Amendment

CPC CA 13-00119: City Code
amendment regarding the
requirement for development
plans for Human Service
Establishments.

Exhibit: A
Iltem No.: 7
CPC Meeting: November 21, 2013



Human Service Establishments City
Zoning Code Amendment

ISSUE: The 2012 Code Scrub amendment
inadvertently removed the development plan
requirement for Human Service Establishments.
This was clearly intended to retain this
requirement. Thorough a companion
development plan requirement amendment, this
change resulted and was not reinsteted.

Human Service Establishments City
Zoning Code Amendment

CONCERN: Without the requirement for a
development plan a human service
establishment could be approved without
adequate review for parking, lighting,
accessibility, or other factors without
public notification.

Exhibit: A
Iltem No.: 7
- 48- CPC Meeting: November 21, 2013



Human Service Establishments City
Zoning Code Amendment

SOLUTION: Approve the City Zoning
Code Amendment to reinstate the
previously codified requirement to require
development plans for Human Service
Establishments.

Human Service Establishment
City Zoning Code Amendment

City Planning & Development Staff finds
the amendment in compliance with City
Code Sections 7.5.602.A and 7.5.605.B,
regarding the application and process to
amdendment the text of the City Zoning
Code.

Exhibit: A
Iltem No.: 7
CPC Meeting: November 21, 2013



Human Service Establishment
City Zoning Code Amendment

Summary/Recommendation: The City
Planning Commission is asked to
recommend to the City Council approval
of City Zoning Amendment Ordinance.

Questions?

Exhibit: A
Iltem No.: 7
CPC Meeting: November 21, 2013
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ITEM NO: 7
STAFF:
PETER WYSOCKI AND LARRY LARSEN
FILE NO:
CPC CA 13-00119 - LEGISLATIVE
PROJECT: HUMAN SERVICE ESTABLISHMENT CODE AMENDMENT
APPLICANT: CITY OF COLORADO SPRINGS — LAND USE REVIEW DIVISION,
PLANNING & DEVELOPMENT
PROJECT SUMMARY:

This proposed amendment to Chapter 7, Article 3, Sections 103, 105 and 705 of the Code of
the City of Colorado Springs, 2001 as amended (‘City Code’) pertains to the Development Plan
requirements for Human Service Establishments. The modifications to Section 705 are to have
the definitions from the Mixed Use Zone Districts match those throughout Chapter 7 (‘Zoning
Code’). (FIGURE 1)

Development Plans (‘DP’) applications are required for Human Service Establishments in a
variety of zone districts. However, with the most recent Code scrubs undertaken by the
Planning and Development Department in 2012, the requirement for a DP that was noted in
Section 7.3.105.F(2)(d) was then negated in Section 7.5.502 ‘Development Plans’ as this
section states that DP’s are only required if there is a change in ‘Use Type’ rather than an
actual change of use.

BACKGROUND:

From 2010 to 2012, a Committee was formed consisting of City staff, members of the
development community and neighborhood representatives. The committee’s task was to
comprehensively review and identify changes and modifications that were necessary to clarify
the Zoning Code and consequently remove unnecessary barriers to development. The portion
of the Zoning Code pertaining to human service establishments was modified to align the
Code’s various definitions with the regulations of the State of Colorado. The intent of the
Committee was to retain the DP requirements for human service establishments. Through the
process, the letters identifying the situations when a DP was required were removed from the
use tables contained in Sections 7.3.103 and 7.3.203 of the City Code. The intent of the
Committee was to add additional language in Section 7.5.502 to continue the DP requirement
for human service establishments; however, when the Zoning Code amendments were written
and therefore passed by City Council, the intended language was inadvertently left out.

STAKEHOLDER PROCESS AND INVOLVEMENT:
The proposed Zoning Code amendment has been reviewed by the Office of the City Attorney
and input received from the Land Use Review Division staff.



CPC Agenda
November 21, 2013
Page 90

ANALYSIS OF CRITERIA AND MAJOR ISSUES:

Zoning Code amendments are proposed and processed in accord with Section 7.5.601 of the
City Code. As the applicant, the City’s Land Use Review Division is recommending to the
Planning Commission the following changes to the Zoning Code:

While Section 7.3.105.F of the Code states that DP’s are required for certain types of human
service establishments in a variety of zone districts, Section 7.5.502.B negates the requirement
and indicates that a DP is only required with a change in ‘Use Type’ not in a change of use.
Section 7.5.502.B(5) specifically states: ‘A development plan shall be required prior to the
issuance of a building permit or the commencement of a new use...for: The conversion of an
existing building's or property's land use type to another land use type (ex.: residential use to a
commercial use, but not commercial use to another commercial use, etc.)’.

Consequently, if a residence within an existing zone is proposed to be changed from a home to
a large scale human service establishment, no DP would be required, only the applicable
building permits. Staff believes that a DP should be required to review and address issues
such as parking, lighting, accessibility, screening, among others. This proposed Zoning Code
amendment will again require a DP as noted in Sections 7.3.103 and 7.3.203.

Staff also recommends an amendment to Section 7.3.105.F(a) to clarify that the exemption
from the 1,000-foot spacing requirement applies only between assisted or long term care
facilities.

Staff believes that this code change is not substantial as the requirement for a DP for various
types of human service establishments was previously in place since 2001. Additionally, this
clarification will provide a better understanding of the requirements for the citizens and
operators of human service establishments what is required for the citizens, human service
providers and the Land Use Review staff.

STAFF’'S RECOMMENDATION:

ITEMNO.:7 CPC CA 13-00119 — ZONING CODE AMENDMENT
Recommend to City Council approval of the proposed Zoning Code amendment as written.
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CITY ATTY'S OFFICE
CODE CHANGE REVIEW
ATTY INIT
DATE / /

ORDINANCE NO. 13-

AN ORDINANCE AMENDING SECTIONS 103 (PERMITTED,
CONDITIONAL AND ACCESSORY USES) AND 105 (ADDITIONAL
STANDARDS FOR SPECIFIC USES ALLOWED IN RESIDENTIAL
ZONES) OF PART 1 (RESIDENTIAL DISTRICTS) AND SECTION 705
(MIXED USE PERMITTED, CONDITIONAL AND ACCESSORY USES)
OF PART 7 (MIXED USE ZONE DISTRICTS) OF ARTICLE 3 (LAND USE
ZONING DISTRICTS) OF CHAPTER 7 (PLANNING, DEVELOPMENT
AND BUILDING) OF THE CODE OF THE CITY OF COLORADO
SPRINGS 2001, AS AMENDED, PERTAINING TO HUMAN SERVICE
ESTABLISHMENTS

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF

COLORADO SPRINGS:

Section 1. That Section 103 (Permitted, Conditional and Accessory Uses) of
Part 1 (Residential Districts) of Article 3 (Land Use Zoning Districts) of Chapter 7
(Planning, Development and Building) of the Code of the City of Colorado Springs

2001, is hereby amended to read as follows:

7.3.103: PERMITTED, CONDITIONAL AND ACCESSORY USES:

* % %

R-1 R-1
Use Types A R 9000 6000 R-2 R4 R5 SU TND

Residential use types:

* % %

Human service establishments:

FIGURE 1
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Large family care home C C C C C P P P Ccp

Residential childcare facility C C C C C P P P Ccp

Section 2. That Section 105 (Additional Standards for Specific Uses Allowed in
Residential Zones) of Part 1 (Residential Districts) of Article 3 (Land Use Zoning
Districts) of Chapter 7 (Planning, Development and Building) of the Code of the City of

Colorado Springs 2001, is hereby amended to read as follows:

7.3.105: ADDITIONAL STANDARDS FOR SPECIFIC USES ALLOWED IN
RESIDENTIAL ZONES:

* % %

F. Human Service Establishments:

* % %

a. Separation Requirements: No human service establishment shall
be located within one thousand feet (1,000") of another human service
establishment. The one thousand foot (1,000') spacing requirement shall
not apply between two (2) to establishments licensed by the State as
assisted living or long term care. The one thousand foot (1,000
separation measurement shall be made in a straight line without regard to
intervening structures or objects from the nearest property line of the
proposed human service establishment to the nearest property line of

another human service establishment.

* % %

C. Permitted Zones For Human Service Establishments:

FIGURE 1
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(1) Human service homes are permitted in the A, R, R-1 9000,
R-1 6000, R-2, R-4, R-5, SU, TND, OR, OC, C-5, PUD, or FBZ, MU-CC,
MU-NC or MC-R/EZ zone districts.

(2)  All other types of human service establishments may be
allowed in accord with sections 7.3.103, of this part and section 7.3.203
and 7.3.705(B) of this Zoning Code

(3) A development plan is required for the following
permitted uses identified in the tables in sections 7.3.103, 7.3.203
and 7.3.705(B): a human service residence, large family care home,
hospice, residential child care facility, domestic violence safehouse
housing more than five (5) residents, family support residence,
human service facility, drug and alcohol treatment facility, human
service shelter and detoxification center use.

(4) In the PUD zone, after October 1, 2012, all human service
establishment uses other than human service homes, shall be
determined at the time of the establishment of the zone district.
specific allowance of human service use types is in accord with the
approved zone district after October 1, 2012. article with some
establishments requiring a development plan or conditional use approval
prior to the start of operation depending on the type of zone district.

(5) In the FBZ zone, all human service establishment uses,
other than human service homes, shall be determined at the time of
regulating plan approval. specific allowance of human service use types

is in accord with the approved regulating plan.

Section 3. That Section 705 (Mixed Use Permitted, Conditional and Accessory
Uses) of Part 7 (Mixed Use Zone Districts) of Article 3 (Land Use Zoning Districts) of
Chapter 7 (Planning, Development and Building) of the Code of the City of Colorado
Springs 2001, is hereby amended to read as follows:

7.3.705: MIXED USE PERMITTED, CONDITIONAL AND ACCESSORY USES:

* % %

FIGURE 1
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The uses allowed in these districts are subject to the standards in this part, the

applicable human service establishment standards in article 3 of this chapter, the

applicable parking, landscaping, sign, and other general site development standards in

article 4 of this chapter, and the applicable administrative and procedural regulations in

article 5 of this chapter.

* * %

Use Types

Residential Use Types:

Human Service Establishments:

Human Service Home

Human Service Residence
Family Care Home

Large Family Care Home
Hospice

Residential Child Care Facility
Domestic Violence Safehouse
Family Support Residence
Human Service Facility

Drug and Alcohol Treatment Facility
Human Service Shelter

Detoxification Center

Healthcare support facility

Human service facility:

Hospice

*

MU-NC

MU-CC

MU-R/EC

FIGURE 1
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Nursing home C > P
Youth home C P P
Human service home P P P
Human service residence: P P P
Hospice P p p
Family care/foster adopt home P P P
Youth home P P )
Human service shelter: C P P
Healthcare support facility C P P

Section 4. This ordinance shall be in full force and effect from and after its
passage and publication as provided by Charter.

Section 5. Council deems it appropriate that this ordinance by published by title
and summary prepared by the City Clerk and that this ordinance shall be available for
inspection and acquisition in the office of the City Clerk.

Introduced, read, passed on first reading and ordered published this _ day

of , 2013.

Finally passed

Keith King, Council President

ATTEST:

Sarah B. Johnson, City Clerk

CPC CA 13-00119

FIGURE 1



Work Session Agenda Item

Council Meeting Date: January 13, 2014

To: President and Members of City Council

ccC: Mayor Steve Bach

From: Wynetta Massey, Interim City Attorney

Subject Title: Intfroduction of Standardized Intergovernmental Agreement Resolution Format for CDOT

Funded Projects in 2014

Summary: The Colorado Department of Transportation (CDOT) has recently updated its grant funding
templates and drafted them as infergovernmental agreements (IGAs). Through the use of the template,
CDOT has standardized the terms and condifions of the grant funding IGAs, with the names of the parties,
the project name/description and the amount of grant funding awarded as the only changes with each
project. In compliance with C.R.S. § 29-1-203, the City Council must approve IGAs in its legislative
capacity. The purpose of this Work Session discussion is to familiarize City Council with the grant funding
IGAs so that a more streamlined approval process can be used for these types of IGAs.

Previous Council Action: The approved 2014 CIP list and the budget for the City's grant funds including
anticipated CDOT funding for the projects contemplated by the proposed resolution.

Background: These grant funding IGAs provide federal pass through funds from CDOT to the City to assist
in the completion of roadway and bridge projects throughout the City. In compliance with C.R.S. § 29-1-
203, Council must approve the IGAs by Council resolution. Council may approve all CDOT funding IGAs
through the passage of one resolution. This Work Session discussion will infroduce Council to the IGA
template, and standard cover memo and resolution formats. The proposed resolution includes all
antficipated grant funded projects approved with the 2014 budget and appropriations, including those
for which the grant funding IGAs have not yet been finalized by CDOT, so that all grant funding IGAs can
be executed expeditiously and delays in receiving the grant funds can be avoided.

Financial Implications: Ordinance No. 13-77 (2014 Appropriation Ordinance) appropriated $30,000,000
and included these antficipated CDOT funding grants in 2014. With approval of the proposed resolution
and upon receipt of fully executed IGAs between CDOT and the City of Colorado Springs, Finance will
move the identified funds from the grants fund to the specified projects.

Board/Commission Recommendation: The projects for which CDOT grant funding is anticipated have
also been previously approved by the Pikes Peak Area Council of Governments (PPACG) Board.

Alternatives: Council could direct staff to bring each of the CDOT funding IGAs to Council for approval
by separate resolutions.

Recommendation: Approve all template grant funding IGAs through passage of the proposed form
resolution.

ltem 8E



c: Laura Neumann, Chief of Staff
Dave Lethbridge, Interim Public Works Director

Attachments:

— Form Resolution Approving and Authorizing Eleven (11) Intergovernmental Agreements
Between the City of Colorado Springs and the Colorado Department of Transportation for
Roadway and Bridge Project Funding

— Form CDOT Funding Grant IGA Resolution Formal Cover Memo

— Sample CDOT Funding Grant IGAs



City Clerk’s Office only: item #

FORMAL AGENDA ITEM

COUNCIL MEETING DATE: January 28, 2014

TO: President and Members of City Council
VIA: Mayor Steve Bach
FROM: Laura Neumann, Chief of Staff

Dave Lethbridge, Interim Public Works Director

Subject Title: A Resolution Approving and Authorizing Eleven (11) Intergovernmental Agreements
Between the City of Colorado Springs and the Colorado Department of
Transportation for Roadway and Bridge Project Funding

SUMMARY:

Approval of the attached resolution will:

Authorize the Mayor to execute Intergovernmental Agreements (IGAs), any amendments and
subsequent option letters between the City and the Colorado Department of Transportation (CDOT)

ensuring funding in the amounts listed for the following projects:

Paseo Bridge Replacement
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

31* Street Bridge
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Academy: Airport to Academy Loop
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Hancock/Academy PEL
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Las Vegas PEL
City Project Number:

9319067

BRO M240-156
19811
$780,000.00

9319068

STU M240-153
19808
$1,640,000

9319069

STU M240-154
19809
$406,250.00

9319070

STU M240-150
19601
$500,000.00

9319071



Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Rockrimmon Bridge Replacement
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Circle Bridges
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Woodmen Road Widening
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

2014 Traffic Signal Upgrades
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Advanced Detection
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

SRTS Van Buren
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:
*Includes $61,250 PPRTA Funds

Total:

STU M240-152
19794
$480,000.00

9319072

STU M240-160
19945
$880,000.00

9319073

BRO M240-155
19810
$905,000.00

9319053

STU M240-046
12717
$3,602,052.00

9339047

STU M240-159
19946
$789,480.00

9339041

STU M240-133
18373
$469,833.00

TBD
TBD
TBD
$305,649.00*

$10,758,264

PREVIOUS COUNCIL ACTION:

City Council passed ordinance 13-77 (2014 Appropriation Ordinance) which authorized appropriation of
$30,000,000 to the Grants Fund for 2014.

BACKGROUND:

The funding provided by the IGAs contemplated under this resolution ensures federal pass through funds
from CDOT to the City assisting in completion of roadway and bridge projects throughout the City. A
resolution committing to the funds and authorizing a signatory is required for CDOT IGAs. Public Works
requests that City Council authorize the Mayor and staff the authority to enter into the necessary IGAs and
to administer the projects through the funding that has already been appropriated by the 2014
Appropriation Ordinance. The anticipated cost share for the projects is 80% federal funds and 20% local
funds.



FINANCIAL IMPLICATIONS:

Per Ordinance 13-77 (2014 Appropriation Ordinance), $30,000,000 was appropriated for anticipated grants
to be awarded in 2014. With approval of this Resolution and upon receipt of fully executed IGAs between
CDOT and the City of Colorado Springs, Finance will move the funds from the $30,000,000 approved
budget to these grant projects.

BOARD/COMMISSION RECOMMENDATION:

The inclusion of these projects in the Transportation Improvement Plan (TIP) was approved by the Pikes
Peak Area Council of Governments (PPACG) Board.

RECOMMENDATION:

Staff recommends approval of the attached resolution.

PROPOSED MOTION:

Motion to approve the attached resolution.

C: Sheri Landeck, Senior Grants Analyst

Attachments:

- A RESOLUTION APPROVING ELEVEN (11) INTERGOVERNMENTAL AGREEMENTS BETWEEN
THE CITY OF COLORADO SPRINGS AND THE COLORADO DEPARTMENT OF
TRANSPORTATION FOR ROADWAY PROJECT FUNDING

- IGA for Project # STU M240-154, Academy: Airport to Academy Loop

- IGA for Project # BRO M240-155, Circle Bridges

- IGA for Project # STU M240-152, Las Vegas PEL

- IGA for Project # STU M240-153, 31°% Street Bridge



RESOLUTION NO. -14

A  RESOLUTION APPROVING AND AUTHORIZING ELEVEN (11)
INTERGOVERNMENTAL AGREEMENTS BETWEEN THE CITY OF COLORADO
SPRINGS AND THE COLORADO DEPARTMENT OF TRANSPORTATION FOR
ROADWAY AND BRIDGE PROJECT FUNDING

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF COLORADO
SPRINGS:

Section 1. The City Council finds that the funding for roadway and bridge projects
provided by the Colorado Department of Transportation (CDOT) is in the best interest of the
City of Colorado Springs for the health, safety and welfare of its residents.

Section 2. Pursuant to Colorado Revised Statutes § 29-1-203, the City Council has the
authority to approve the Intergovernmental Agreements (IGAs) between CDOT and the City of
Colorado Springs to ensure receipt of CDOT roadway and bridge project funding.

Section 3. The IGAs between CDOT and the City of Colorado Springs must be approved
and fully executed for the following eleven (11) projects at the following amounts:

Paseo Bridge Replacement

City Project Number: 9319067
Federal Highway Administration Number: BRO M240-156
CDOT Sub Account Number: 19811
Funding: $780,000.00
31% Street Bridge

City Project Number: 9319068
Federal Highway Administration Number: STU M240-153
CDOT Sub Account Number: 19808

Funding:

Academy: Airport to Academy Loop

$1,640,000.00

City Project Number: 9319069
Federal Highway Administration Number: STU M240-154
CDOT Sub Account Number: 19809
Funding: $406,250.00
Hancock/Academy PEL

City Project Number: 9319070
Federal Highway Administration Number: STU M240-150
CDOT Sub Account Number: 19601
Funding: $500,000.00



Las Vegas PEL
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Rockrimmon Bridge Replacement
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Circle Bridges
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Woodmen Road Widening
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

2014 Traffic Signal Upgrades
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Advanced Detection
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

SRTS Van Buren
City Project Number:

Federal Highway Administration Number:

CDOT Sub Account Number:
Funding:

Total:

9319071

STU M240-152
19794
$480,000.00

9319072

STU M240-160
19945
$880,000.00

9319073

BRO M240-155
19810
$905,000.00

9319053

STU M240-046
12717
$3,602,052.00

9339047

STU M240-159
19946
$789,480.00

9339041

STU M240-133
18373
$469,833.00

TBD
TBD
TBD
$305,649.00

$10,758,264.00



Section 4. The City Council passed ordinance 13-77 (2014 Appropriation Ordinance)
which authorized appropriation of $30,000,000.00 for anticipated grants to be awarded in
2014.

Section 5. Upon receipt of a fully executed IGA between CDOT and the City of Colorado
Springs, Finance will move the funds listed above for each project from the $30,000,000.00
approved budget to these grant projects.

Section 6. On behalf of the City, the Mayor is hereby authorized to execute and
administer the IGAs, any amendments, and subsequent option letters for the projects listed in

this resolution.

Dated at Colorado Springs this day of ,2014.

Keith King, Council President

Attest:

City Clerk














































































































































































City Clerk’s Office only: Item #

FORMAL AGENDA ITEM

COUNCIL MEETING DATE: Month/Date/Year (e.g., June 14, 2011)

TO: President and Members of City Council
VIA: Mayor Steve Bach
FROM: Peter Carey, Chief of Police

Subject Title:  An Ordinance amending Section 206 (Possession of Marijuana) of Part 2 (Other
Dangerous Weapons and Substances) of Article 7 (Dangerous Weapons and
Substances) of Chapter 9 (Public Offenses) of the Code of the City of Colorado Springs
2001, as amended, pertaining to possession of marijuana at indoor City facilities, and
providing penalties for the violation thereof.

SUMMARY:

The City of Colorado Springs has numerous indoor facilities throughout the area that are staffed by
employees and visited by the public on a daily basis. With the passing of Colorado Amendment 64,
possession of marijuana has become legal in Colorado. With that, Amendment 64 allows employers and
property owners the ability to restrict the possession, consumption and display of marijuana in the
workplace and on private property. Colorado Amendment 20 does not require an employer to
accommodate the medical use of marijuana in any work place. Keeping in line with these provisions, we
feel it is in the best interest of our employees as well as our citizens to ban the possession of marijuana
in all City indoor facilities. The Ordinance defines indoor facilities as “any enclosed building, structure, or
facility owned or leased by the City of Colorado Springs.”

PREVIOUS COUNCIL ACTION:

City Council passed Municipal Ordinance 9.7.206: Possession of Marijuana which made it unlawful for
any person under the age of twenty one (21) years to possess or openly and publicly display one ounce
or less of marijuana.

BACKGROUND:

The Colorado Springs Police Department recognizes that an employee’s and citizen’s feelings of safety
is a crucial part of a thriving and vibrant community. The implementation of this proposed Ordinance
Amendment prevents anyone from bringing marijuana into a City facility and ensures community
members do not have to associate with individuals in possession of marijuana.

FINANCIAL IMPLICATIONS:
Not applicable.

BOARD/COMMISSION RECOMMENDATION:
Not applicable.

STAKEHOLDER PROCESS:
Not applicable.
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ALTERNATIVES:
City Council may choose to approve, deny or modify the attached Ordinance Amendment.

RECOMMENDATION:
Recommend passing the attached City Ordinance Amendment recommendation.

PROPOSED MOTION:
Move approval of the attached Ordinance as presented.

c: Laura Neumann, Chief of Staff
Peter Carey, Chief of Police

Attachments: (examples below)
— Ordinance



Work Session Agenda Item

Council Meeting Date: January 13, 2014

To: President and Members of City Council
cc: Mayor Steve Bach
From: Councilmember Joel Miller

Subject Title: Ordinance Restricting City Council's Use of Eminent Domain

Summary: The proposed ordinance will limit the use of City Council's powers of eminent domain to the
acquisition of property only for traditional public uses such as the acquisition of land rights for public
streets and highways and other traditional public facilities, such as a water facility.

Background: In 2005, the U.S. Supreme Court ruled in Kelo vs. City of New London (see attached) that
local governments may use eminent domain to acquire private property for private development if
government officials determine that the new private development would benefit the public. With this
ruling and additional interpretation of the Fifth Amendment of the Constitution (which provides the
following, in part: “...nor shall private property be taken for public use, without just compensation.”), the
U.S. Supreme Court effectively allows local government to take private property through eminent domain
for the benefit of another private party for the development of a commercial use, if the new use is
projected to generate a secondary public benefit. It should be noted, though, that the Supreme Court
included this statement to their opinion: "We emphasize that nothing in our opinion precludes any State
from placing further restrictions on its exercise of the takings power."

In 2006, in response to the Supreme Court’s decision, the Colorado General Assembly passed House
Bill 1411, which states that any condemning entity must establish with a preponderance of evidence that
the taking of private property is for a public use, unless the condemnation is for the eradication of blight,
in which case the urban renewal authority must demonstrate that using eminent domain is necessary for
the eradication of blight by “clear and convincing evidence.”

Many United States cities also strengthened their eminent domain laws in an effort to responsibly govern.

Following are a number of examples of United States Cities with responsible eminent domain language:

A. Bosque Farms, New Mexico prohibits the use of eminent domain for economic development
and defines economic development as “any activity to increase tax revenue, tax base,
employment or general economic health when that activity does not result in (1) the transfer of
public ownership, such as for a road, hospital, or military base; (2) the transfer of land to a private
entity that is a common carrier, such as a railroad or utility; or (3) the transfer of property to a
private entity when eminent domain will remove a harmful use of the land, such as the removal of
public nuisances, removal of structures that are beyond repair or that are unfit for human
habituation or use, or acquisition of abandoned property.

B. Palm Bay, Florida prohibits their City Council from ever imposing “its powers of condemnation or
eminent domain to acquire property for economic development purposes.”

C. Fargo, North Dakota limits its “use of its power of eminent domain, as authorized by local, state
or federal law, only to further a public use or public purpose. For purposes of this section, a public
use or public purpose does not include public benefits of economic development, including an
increase in tax base, tax revenues, employment, or general economic health. Private property
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shall not be taken by for the use of, or ownership by, any private individual or entity, unless that
property is necessary for conducting a common carrier or utility business.”

D. Dana Point, California; Debary, Florida; and Bogota, New Jersey all placed measures on
ballots that prohibited the use of eminent domain for a range of economic development purposes.
Election results, in order, for prohibition were as follows: 84%, 78% and 83%.

Recommendation: Colorado Springs property owners are concerned that federal, state, and local law
might allow property to be taken by the City under eminent domain and used for private economic
development and/or a combination of public and private economic development.

Our country was founded on the rights of life, liberty and property, and as such, as an elected City
Councilmember, | respectfully recommend that City Council limit its exercise of the power of eminent
domain to traditional public purposes and authorize the taking of private property only in cases in which
there is a direct public purpose and essential need, and not for uses in which the public only stands to
realize a secondary or indirect benefit. This ordinance would strengthen the rights of Colorado Springs
citizens against the taking of their private property.

Proposed Ordinance:

Possible wording of an ordinance follows:
“City Council may exercise the powers of eminent domain or declaration of taking to acquire
property only if the city will own, or if the public will have the legal right to use, the property, and
the purpose of that use is for the essential needs of the public, and City Council may not
exercise the powers of eminent domain or declaration of taking to provide for public or private
economic development or incidental public benefit, including an increase in tax base, tax
revenues, employment, or general economic health.

Nothing in this ordinance shall be construed to prohibit a taking of private property by City Council,
that otherwise complies with applicable law, for the purpose of:

(a) public ownership or exclusive use of the property by the public, for a public street or highway;
(b) projects designated for public utility use, including those for which a fee is assessed,;

(c) preventing or mitigating a harmful use of land that constitutes a threat to public health.”

Attachment:
e U.S. Supreme Court decision in Kelo vs. City of New London
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Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

KELOET AL. v. CITY OF NEW LONDON ET AL.

CERTIORARI TO THE SUPREME COURT OF CONNECTICUT
No. 04-108. Argued February 22, 2006—Decided June 23, 2005

After approving an integrated development plan designed to revitalize
its ailing economy, respondent city, through its development agent,
purchased most of the property earmarked for the project from will-
ing sellers, but initiated condemnation proceedings when petitioners,
the owners of the rest of the property, refused to sell. Petitioners
brought this state-court action claiming, inter alia, that the taking of
their properties would violate the “public use” restriction in the Fifth
Amendment’s Takings Clause. The trial court granted a permanent
restraining order prohibiting the taking of the some of the properties,
but denying relief as to others. Relying on cases such as Hawaii
Housing Authority v. Midkiff, 467 U. S. 229, and Berman v. Parker,
348 U. S. 26, the Connecticut Supreme Court affirmed in part and
reversed in part, upholding all of the proposed takings.

Held: The city’s proposed disposition of petitioners’ property qualifies as
a “public use” within the meaning of the Takings Clause. Pp. 6-20.
(a) Though the city could not take petitioners’ land simply to confer
a private benefit on a particular private party, see, e.g., Midkiff, 467
U. S., at 245, the takings at issue here would be executed pursuant to
a carefully considered development plan, which was not adopted “to
benefit a particular class of identifiable individuals,” ibid. Moreover,
while the city is not planning to open the condemned land—at least
not in its entirety—to use by the general public, this “Court long ago
rejected any literal requirement that condemned property be put into
use for the ... public.” Id., at 244. Rather, it has embraced the
broader and more natural interpretation of public use as “public pur-
pose.” See, e.g., Fallbrook Irrigation Dist. v. Bradley, 164 U. S. 112,
158-164. Without exception, the Court has defined that concept
broadly, reflecting its longstanding policy of deference to legislative
judgments as to what public needs justify the use of the takings
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Syllabus

power. Berman, 348 U. S. 26; Midkiff, 467 U. S. 229; Ruckelshaus v.
Monsanto Co., 467 U. S. 986. Pp. 6-13.

(b) The city’s determination that the area at issue was sufficiently
distressed to justify a program of economic rejuvenation is entitled to
deference. The city has carefully formulated a development plan that
it believes will provide appreciable benefits to the community, includ-
ing, but not limited to, new jobs and increased tax revenue. As with
other exercises in urban planning and development, the city is trying
to coordinate a variety of commercial, residential, and recreational
land uses, with the hope that they will form a whole greater than the
sum of its parts. To effectuate this plan, the city has invoked a state
statute that specifically authorizes the use of eminent domain to
promote economic development. Given the plan’s comprehensive char-
acter, the thorough deliberation that preceded its adoption, and the lim-
ited scope of this Court’s review in such cases, it is appropriate here, as
it was in Berman, to resolve the challenges of the individual owners, not
on a piecemeal basis, but rather in light of the entire plan. Because
that plan unquestionably serves a public purpose, the takings chal-
lenged here satisfy the Fifth Amendment. P. 13.

(c) Petitioners’ proposal that the Court adopt a new bright-line rule
that economic development does not qualify as a public use is sup-
ported by neither precedent nor logic. Promoting economic develop-
ment is a traditional and long accepted governmental function, and
there is no principled way of distinguishing it from the other public
purposes the Court has recognized. See, e.g., Berman, 348 U. S, at
24. Also rejected is petitioners’ argument that for takings of this
kind the Court should require a “reasonable certainty” that the ex-
pected public benefits will actually accrue. Such a rule would repre-
sent an even greater departure from the Court’s precedent. E.g.,
Midkiff, 467 U. S., at 242. The disadvantages of a heightened form of
review are especially pronounced in this type of case, where orderly
implementation of a comprehensive plan requires all interested par-
ties’ legal rights to be established before new construction can com-
mence. The Court declines to second-guess the wisdom of the means
the city has selected to effectuate its plan. Berman, 348 U. S., at 26.
Pp. 13-20.

268 Conn. 1, 843 A. 2d 500, affirmed.

STEVENS, d., delivered the opinion of the Court, in which KENNEDY,
SOUTER, GINSBURG, and BREYER, JJ., joined. KENNEDY, J., filed a con-
curring opinion. O’CONNOR, J., filed a dissenting opinion, in which
ReuNquisT, C. J., and ScaLiA and THOMAS, JJ., joined. THOMAS, J., filed
a dissenting opinion.
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